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Number: AGO 78-89 
Date: June 15, 1978 

Florida Attorney General 
Advisory Legal Opinion 

Subject: Election law, voter registration application 
 

H. Jerome Davis 
Manatee County Supervisor of Elections 
Bradenton 

 
QUESTION: 

 
May a daughter who has been granted power of attorney for her mother sign the application for voter 
registration on behalf of her mother? 

 
SUMMARY: 

In the absence of statutory authority, an agent may not be appointed to register a person to vote. 
Therefore, a daughter who has been granted power of attorney for her physically and mentally impaired 
mother is not authorized to sign an application for voter registration on behalf of her mother; hence, a 
registration made in such a manner would be invalid. 

Your question is answered in the negative. 

Your letter advises that a person who has been granted power of attorney for her mother has requested 
that you register her mother as an elector. You state that the mother is 89 years old, bedridden, unable to 
write, 'and does not have all her mental faculties,' although she has not been adjudicated mentally 
incompetent. However, she is unable to sign her name or even to make a mark to substitute as a signature. 
You state that the daughter wishes to fill out and sign the registration application form for her mother, 
presumably as her mother's 'agent,' by virtue of the power of attorney which she has been granted. 

 
This office has stated on previous occasions that the State Constitution, as construed by the courts, 
provides essentially for universal suffrage for all residents of the state who have reached the age of 
majority if they are registered as provided by law. Section 2, Art. VI, State Const. The only disqualifications 
to voting are found at s. 4, Art. VI, State Const.: 

 
No person convicted of a felony, or adjudicated in this or any other state to be mentally 
incompetent, shall be qualified to vote or hold office until restoration of civil rights or removal of 
disability. 

Accordingly, in AGO 074-15, it was concluded that a resident of a Sunland Training Center who was 
otherwise qualified to vote was eligible to register and vote in an election, provided that such person had 
not been adjudicated mentally incompetent. 
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Similarly, in AGO 077-1, this office stated that a person who has been 
adjudicated physically incompetent continues to be eligible to vote, provided such person is duly 
registered as an elector. Application of the foregoing constitutional provisions and Attorney General 
Opinions to your inquiry compels the conclusion that the woman described in your letter is eligible to 
register to vote, notwithstanding any physical or mental impairment, provided she is otherwise qualified 
to vote. The remaining consideration, therefore, is whether or not the daughter, who has been granted 
power of attorney, may make an application for registration as an elector on behalf of her mother. See s. 
97.051, F. S., providing that one making an application for registration shall subscribe to an oath; and 
also execute a written statement, under oath, that he has never previously registered to vote in any 
other jurisdiction or that, if previously registered elsewhere, he has requested that such prior 
registration be canceled. 

 
It is well established that powers of attorney are to be construed in accordance with the general rules 
governing the law of agency. 3 Am. Jur.2d Agency s. 28. A power of attorney has been defined as 'an 
instrument in writing by which one person, as principal, appoints another as his agent and confers upon 
him the authority to perform specified acts or kinds of acts on behalf of the principal.' Id., s. 23, at p. 433. 
See also s. 709.08, 
F. S., providing that a principal may create a durable family power of attorney by executing a power of 
attorney which designates a family member as attorney in fact. 

 
An agent appointed pursuant to a power of attorney may be authorized to do whatever one an lawfully do 
individually, except those acts so peculiarly personal that their performance cannot be delegated. A 
C.J.S. Agency s. 25; Rich Printing Co. v. McKellar's Estate, 330 S.W.2d 361, 380 (Tenn. Ct. App. 1959); Zeeb 
v. Atlas Powder Co., 87 A.2d 123, 127 (Del. 1952); Skala v. Lehon, 175 N.E. 832, 834 (Ill. 1931). The 
authorities and decisional case law are in general accord that the acts of voting and registration are of such 
personal character that they may not be delegated to an agent, in the absence of statutory authority. 25 
Am. Jur.2d Elections ss. 95, 235; 29 
C.J.S. Elections ss. 46, 201(1); O'Brien v. Fuller, 39 A.2d 220, 224 (N.H. 1944); Rich Printing Co. v. McKellar's 
Estate, supra. 

 
My examination of the Florida Statutes reveals no provision therein which permits one to delegate to an 
agent the authority to register as an elector for him or her. Compare Gonzalez v. Stevens, 427 S.W.2d 694 
(Tex. Civ. App. 1968), in which the court considered a Texas statute which permitted certain family 
members to act as agent of another family member applying for registration. Florida law expressly requires 
that a person must be registered as an elector in order to be entitled to vote. Section 97.041(4), 
F. S. Registration of voters, moreover, can be made only in the manner provided by law; a registration 
made in any other manner is not a legal registration. State ex rel. Martin v. County Commissioners of 
Sumter County, 20 Fla. 859, 861 (1884). Therefore, it is clear that your question must be answered in the 
negative. 

Prepared by: 

Patricia R. Gleason 
Assistant Attorney General 
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Florida Attorney General 
Advisory Legal Opinion 

Number: AGO 76-66 
Date: March 24, 1976 
Subject: Names and voter registration 

 

 
 
 
 

076-66 -- March 24, 1976 

ELECTION CODE 

"TRUE" NAME -- DETERMINATION FOR INITIAL VOTER REGISTRATION 
 

To: Bruce A. Smathers, Secretary of State, Tallahassee Prepared by: 

Michael M. Parrish, Assistant Attorney General 

 
QUESTION: 
May a person whose name has been changed because of "marriage or other legal process," initially register 
to vote in his or her birth name in view of the statutory provisions which require that an elector take certain 
action when his or her name changes? 

 
SUMMARY: 
A person must initially register to vote in his or her "true" name. The "true" name of a person whose name 
has been changed by judicial decree is the name decreed by the court and is the name which must be used 
upon initial registration as an elector. The "true" name of a married woman who chooses to retain her 
maiden or birth surname and who does not adopt her husband's surname and uses and is known by her 
maiden name is her given name and her birth surname. 

The "true" name of a married woman who follows the existing custom and tradition and upon marriage 
adopts and thereafter uses and is known by her husband's surname is, until otherwise determined by the 
courts or the enactment of appropriate controlling legislation, her given name and her husband's surname 
for purposes of original voter registration. 

 
Section 97.103, F. S., makes it the duty of an elector to advise the supervisor of elections of "any changes 
in his record with reference to name by marriage or other legal process." Section 97.091(2), F. S., requires 
that an elector whose name changes "because of marriage or other legal process" execute a specified 
affidavit in order to remain eligible to vote. It should be noted, however, that these provisions relate only 
to changes in the names of persons who are already registered electors. Cf. AGO 074- 348. 

 
The question of what name a person may or must use at the time of his or her original 
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registration as a voter requires an examination of the statutory provisions relating to initial registration. 
Such provisions are discussed at length in AGO 074-348, where I concluded, in summary: 

 
A person may not register as an elector under an assumed name; in registering as an elector the individual 
must be identified by his or her "true" name, i.e., one's given name and family surname. 

Where one's original given name and/or family surname have been changed by legal process -- as in the 
case of a judicial decree in an adoption, dissolution of marriage, or change of name proceeding -- such new 
name decreed by the court becomes one's "true" name and is the name which must be used for purposes 
of an initial registration as an elector. 

With respect to the effect of marriage on one's "true" name, in Davis v. Roos, So.2d (1 
D.C.A. Fla., Case No. X-369, decided February 3, 1976), the court recently concluded: 

 
. . . [A]fter reviewing the extensive authorities on the subject, we conclude that the common 
law of England on July 4, 1776, did not by operation of law engraft the husband's surname 
upon the wife. In Florida there is no statute or judicial decision requiring a woman to take 
her husband's surname upon marriage. Although it is the general custom for a woman to 
change her name upon marriage to that of her husband, the law does not compel her to do 
so. Accordingly, upon the authority of that decision, where a married woman chooses to 
retain her maiden or birth name, does not adopt her husband's surname, and in fact uses 
and is known by her maiden name, the law does not operate to change her original surname 
to that of her husband and her "true" name for purposes of voter registration in those 
circumstances would be unchanged by the change in her marital status. 

 
As recognized by the court in the Davis case, supra, "it is the general custom for a woman to change her 
name upon marriage to that of her husband." Such custom is so well recognized and deeply ingrained in 
our custom and tradition in Florida that I am of the opinion, until otherwise determined by the courts or 
the enactment of appropriate controlling legislation, that when a woman follows the existing general 
custom and tradition and upon marriage adopts and thereafter is known by her husband's surname, his 
surname becomes and is her "true" surname for purposes of original voter registration. 
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Florida Attorney General 
Advisory Legal Opinion 

 
Number: AGO 93-48 
Date: July 29, 1993 
Subject: Inspection of ballots 

 

 
 

The Honorable Fred Galey 
Supervisor of Elections Brevard 
County 
Post Office Box 1119 Titusville, 
Florida 32781-1119 

 
RE: RECORDS--ELECTIONS--SUPERVISOR OF ELECTIONS--individual may take 
notes during inspection of ballots but may not touch ballots. s. 119.07 (1992 Supp.) and s. 101.5615, Fla. 
Stat. 

 
Dear Mr. Galey: 

You ask substantially the following question: 

Is an individual or group inspecting ballots pursuant to Chapter 119, Florida Statutes, precluded from 
counting votes for an individual candidate in any precinct or race? 

 
In sum: 

An individual or group is entitled to inspect the ballots and may take notes regarding the number of votes 
cast. Section 119.07, Florida Statutes (1992 Supplement) prohibits any person other than the supervisor of 
elections or his employees from touching the ballots. The notes or count taken by the individual or group 
do not constitute a recount of ballots for purposes of the Florida Election Code. 

According to the information provided to this office, the Supervisor of Elections of Brevard County has 
received a request to examine and count certain selected precinct ballots of the 1992 general election. You 
are concerned that individuals, by counting the ballots during their inspection pursuant to Chapter 119, 
Florida Statutes, will be conducting a recount of the ballots. Initially, I would note that this opinion is 
confined to a consideration of your responsibilities under Chapter 119, Florida Statutes, the Public Records 
Law. Any question arising under the Florida Election Code, Chapters 97-106, Laws of Florida, should be 
addressed to the Division of Elections in the Department of State, which is authorized to render advisory 
opinions regarding the interpretation of the Election Code. [1] 

It is a general policy of this state that the records of the state and local government shall be open for 
inspection by any person. [2] Such a right of access is now recognized in our State Constitution. [3] Pursuant 
to section 119.07(1)(a), Florida Statutes (1992 Supplement), every person having custody of a public record 
"shall permit the record to be inspected and examined by any person desiring to do so, at any reasonable 
time, 
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under reasonable conditions, and under supervision by the custodian of the public record or his designee." 
Only those public records which are provided by law to be confidential or which are prohibited from being 
inspected by the public, whether by general or special law, are exempt from the disclosure provisions of 
section 119.07(1), Florida Statutes (1992 Supplement). [4] I am not aware of, nor have you drawn my 
attention to, any provision of law which makes ballots or ballot stubs confidential or exempt from 
disclosure. 

Section 119.07(1)(c) Florida Statutes (1992 Supplement), however, provides: 

"When ballots are produced under this section for inspection or examination, no persons other than the 
supervisor of elections or his employees shall touch the ballots. The supervisor of elections shall make a 
reasonable effort to notify all candidates by telephone or otherwise of the time and place of the inspection 
or examination. All such candidates, or their representatives, shall be allowed to be present during the 
inspection or examination." 

While section 119.07(1)(c), Florida Statutes (1992 Supplement), places restrictions on who may handle the 
ballots, it does not remove the ballots from the inspection requirement of section 119.07(1), Florida 
Statutes (1992 Supplement). Nor am I aware of any provision restricting full inspection of the ballots other 
than the restriction contained in section 119.07(1)(c), Florida Statutes (1992 Supplement), that no persons 
other than the supervisor of elections or his or her employees may touch the ballots. This office has 
previously stated that a custodian of public records may not impose a rule or condition on inspection which 
operates to restrict or circumvent a person's right of access. [5] 

You have expressed your concern that individuals making notations or counting ballots during their 
inspection of such ballots pursuant to section 119.07(1)(c), Florida Statutes (1992 Supplement), would 
constitute a recount of such ballots in violation of the Florida Election Code. While questions involving the 
interpretation of the election code should be addressed to the Division of Elections, I would note that 
section 101.5615, Florida Statutes, states that recounts and election contests shall be conducted as 
provided for in the election code. 

Section 102.166, Florida Statutes, provides for the protest of election returns and the recounting of ballots. 
[6] Clearly, therefore, any notations or count made by individuals during their inspection of the ballots or 
ballot stubs pursuant to section 119.07(1), Florida Statutes (1992 Supplement), would not constitute a 
recount of the election returns and, thus, could not be used to challenge the results of an election under 
the Florida Election Code. I cannot, however, conclude that the provisions of the Florida Election Code 
which requires that a recount of election returns shall be as prescribed in the code imposes a limitation or 
restriction on the inspection of the ballots under Chapter 119, Florida Statutes, by prohibiting an individual 
from taking notes while inspecting such ballots. 

Moreover, an individual requesting access to inspect such records under Chapter 119, Florida Statutes, 
need not show a special interest or legitimate interest in the public record before being allowed to inspect 
the records. As the court stated in Lorei v. Smith, [7] the legislative objective underlying the creation of 
chapter 119 was to insure to 
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the people of Florida the right freely to gain access to governmental records. The purpose for such inquiry 
is immaterial. 

Nor may an agency refuse to allow inspection on the grounds that the request is overbroad or extensive. 
The courts have recognized that the breadth of the right to inspect is virtually unfettered, save for statutory 
exemptions.[8] If, however, the nature or volume of the records to be inspected is such as to require 
extensive clerical or supervisory assistance, or both, statutory 119.07(1)(b), Florida Statutes (1992 
Supplement), authorizes the imposition of a special service charge.[9] Such charge must be reasonable and 
must be based upon the actual labor cost of the personnel providing the service incurred by the agency. 

Accordingly, I am of the opinion that an individual or group is entitled to inspect the ballots and may take 
notes regarding the number of votes cast. Section 119.07, Florida Statutes, (1992 Supplement), however, 
prohibits any person other than the supervisor of elections or his employees from touching the ballots. 
Moreover, the notes or count taken by such individual or group do not constitute a recount of ballots for 
purposes of the Florida Election Code. 

Sincerely, 
 
 
 

Robert A. Butterworth 

Attorney General 

RAB/tjw 

 

 
[1] See, s. 106.23(2), Fla. Stat. 

 
[2] Section 119.01(1), Fla. Stat. And see, s. 119.07(1)(a), Fla. Stat. (1992 Supp.). 

 
[3] See, s. 24(a), Art. I, Fla. Const., effective July 1, 1993. 

 
[4] Section 119.07(3)(a), Fla. Stat. (1992 Supp.). And see, s. 24(d), Art. I, Fla. Const., stating that all laws in 
effect on July 1, 1993, that limit public access to records or meetings shall remain in force until they are 
repealed. 

 
[5] See, Op. Att'y Gen. Fla. 75-50 (1975). See generally, Tribune Company v. Cannella, 458 So. 2d 1075 (Fla. 
1984), appeal dismissed sub nom., DePerte v. Tribune Company, 105 S.Ct. 2315 (1985), holding that any 
local enactment or policy purporting to dictate additional conditions or restrictions on access to public 
records is of dubious validity since Ch. 119, Fla. Stat., constitutes a legislative preemption of this subject. 
Cf., Salavador v. City of Stuart, Case No. 91-812 CA (19th Cir. Martin Co., December 17, 1991) (Even though 
a public agency may believe that a person or group 
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are fanatics, harassers or are extremely annoying, the public records are available to all of the citizens of 
the State of Florida). 

 
[6] And see, s. 102.167, Fla. Stat., which sets forth the form for the protest of election returns; and s. 
102.168, Fla. Stat., which provides for the contesting of an election in the circuit court. 

 
[7] 464 So. 2d 1330, 1332 (Fla. 2d DCA 1985), petition for review denied, 475 So. 2d 695 (Fla. 1985). 

 
[8] See, Lorei v. Smith, supra; Sullivan v. City of New Port Richey, Case No. 86-1129 CA (6th Cir. Pasco Co., 
May 22, 1987), affirmed, 529 So. 2d 1124 (Fla. 2d DCA 1988) (it is clear from the statute that no objection 
based on the breadth of the request can stand); Op. Att'y Gen. Fla. 92-38 (1992). 

 
[9] Section 119.07(1)(b), Fla. Stat. (1992 Supp.), also authorizes the imposition of the special service charge 
when extensive use of the information technology resources is required. 
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Florida Attorney General 
Advisory Legal Opinion 

 
Number: AGO 2003-35 
Date: July 31, 2003 
Subject: Domestic violence victims; absentee ballots 

 

 
 

The Honorable Kathy Dent Sarasota 
Supervisor of Elections Post Office Box 
4194 
Sarasota, Florida 34230-4194 

 
RE: RECORDS–SUPERVISOR OF ELECTIONS–ELECTIONS– BALLOTS– 
DOMESTIC VIOLENCE–VICTIMS–names and address of witnesses' to voter's signature on absentee ballot 
when voter participant in Address Confidentiality Program for Victims of Domestic Violence not exempt 
from disclosure. ss. 101.64, 741.406 and 471.465, Fla. Stat, as amended by Ch. 03-185, Laws of Florida. 

 
Dear Supervisor Dent: 

You ask substantially the following question: 

Is a witness's name and address on the back of an absentee ballot confidential and exempt from disclosure 
when the voter is a participant in the Address Confidentiality Program for Victims of Domestic Violence 
established pursuant to sections 741.401- 741.409, Florida Statutes? 

It is a general policy of this state that the records of the state and local government shall be open for 
inspection by any person.[1] Such a right of access is now recognized in our state Constitution.[2] Pursuant 
to section 119.07(1)(a), Florida Statutes, every person having custody of a public record "shall permit the 
record to be inspected and examined by any person desiring to do so, at any reasonable time, under 
reasonable conditions, and under supervision by the custodian of the public record or the custodian's 
designee." Thus, in the absence of an exemption, records made or received by the supervisor of elections 
in connection with the transaction of official business are subject to disclosure. [3] 

Section 101.64, Florida Statutes, requires that the voter wishing to vote by absentee ballot sign the 
certificate on the back of the absentee envelope. Such signature must be witnessed by a witness eighteen 
years of age or older. [4] In Attorney General Opinion 01-07, this office considered whether a voter's and 
witnesses' signatures on the voter's certificate located on the back of the absentee ballot envelope were 
confidential and exempt in light of section 97.0585, Florida Statutes, which provided for the confidentiality 
of declinations to register and the place of registration and registration information. An examination of the 
legislative history of the bill creating the section showed that the exemptions afforded by the section relate 
only to registration records. Thus, this office concluded that the exemption in section 97.0585, Florida 
Statutes, 
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does not apply to, or exempt, voters' and witnesses' signatures on the voter's certificate located on the 
back of the absentee ballot envelope. [5] 

Your inquiry, however, concerns a voter who is a participant in the Address Confidentiality Program for 
Victims of Domestic Violence, established under sections 741.401-741.409, Florida Statutes. The program 
was established in 1998 and is administered by the Attorney General's Office. As stated in section 741.401, 
Florida Statutes, 

 
The Legislature finds that persons attempting to escape from actual or threatened domestic violence 
frequently establish new addresses in order to prevent their assailants or probable assailants from finding 
them. The purpose of ss. 741.401- 
741.409 is to enable state and local agencies to respond to requests for public records without disclosing 
the location of a victim of domestic violence, to enable interagency cooperation with the Attorney General 
in providing address confidentiality for victims of domestic violence, and to enable state and local agencies 
to accept a program participant's use of an address designated by the Attorney General as a substitute 
mailing address. 

"Program participant" is defined in section 741.402(2), Florida Statutes, to mean a person certified as a 
program participant under section 741.403, Florida Statutes. [6] 

 
The act allows program participants who wish to vote to do so by absentee ballot after providing a physical 
address. Such information is necessary in order for the supervisor of elections to determine the specific 
ballot to be mailed to the participant. Section 741.406, Florida Statutes, provides that the "name, address, 
and telephone number of a program participant may not be included in any list of registered voters 
available to the public." Section 741.465(2), Florida Statutes, as amended by section 3, Chapter 03-185, 
Laws of Florida, provides: 

"The names, addresses, and telephone numbers of participants in the Address Confidentiality Program for 
Victims of Domestic Violence contained in voter registration records held by the supervisor of elections are 
exempt from s. 119.07(1) and s. 24(a), Art. I of the State Constitution, except the information may be 
disclosed under the following circumstances: to a law enforcement agency for purposes of assisting in the 
execution of an arrest warrant or, if directed by a court order, to a person identified in the order. This 
exemption applies to information made exempt by this subsection before, on, or after the effective date 
of the exemption."[7] 

While the statute provides for the confidentiality of the name, address and telephone number of a program 
participant, no provision is made for the signatures and addresses of witnesses on the absentee ballot. This 
office cannot infer an exemption to the Public Records Law. [8] While questions may be raised as to 
whether the release of the witnesses' names and addresses could lead to the location of a program 
participant, the determination as to whether such information should be exempt is one that must be made 
by the Legislature. 

I would note, however, that the statute requiring a witness to sign the absentee envelope only requires 
that the witness be eighteen years of age. There is no requirement that the witness live in the same city or 
county as the program participant. 
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Thus, a program participant could take steps to have a person who resides far from the participant's 
location witness his or her signature on the absentee ballot. 

Because of the need to take every step to protect victims of domestic violence, the Legislature should 
address the issue of whether a witness's name and address on absentee ballots of programs participants 
are exempt. Until such time, however, I am of the opinion that the witness's name and address on the back 
of an absentee ballot are not confidential and exempt from disclosure even though the voter is a 
participant in the Address Confidentiality Program for Victims of Domestic Violence established pursuant 
to sections 741.401-741-409, Florida Statutes. 

Sincerely, 
 
 

Charlie Crist 
Attorney General 
CC/tjw 

 
 

 
 

[1] Section 119.01(1), Fla. Stat. And see, s. 119.07(1)(a), Fla. Stat. 
 

[2] See, Art. I, s. 24(a), Fla. Const. 
 

[3] See, s. 119.011(1), Fla. Stat., defining "Public records." 
 

[4] See, s. 101.64(1), Fla. Stat. And see, s. 101.65, Fla. Stat., setting forth the instructions for absentee 
voters which advise, among other things, that in order for the absentee ballot to be counted, it must include 
the signature and address of a witness 18 years of age or older affixed to the Voter's Certificate and that 
no candidate may serve as an attesting witness. 

 
[5] See also, Op. Att'y Gen. Fla. 01-16 (2001) (s. 98.095, Fla. Stat., by its terms applies only to voter 
registration information contained in county registration books). 

 
[6] See, s. 741.403, Fla. Stat., setting forth the provisions for applications for, and certification of, program 
participants. 

 
[7] Section 5 of Chapter 03-185, Laws of Florida, sets forth the statement of public necessity: 

 
"The Legislature finds that it is a public necessity that names, addresses, and telephone numbers of 
participants in the Address Confidentiality Program for Victims of Domestic Violence contained in voter 
registration records held by the supervisor of elections be made exempt from public records requirements. 
Participants in the program have demonstrated to the Office of the Attorney General that there exists a 
risk to their physical safety and security. Nonetheless, the program participants must be afforded the ability 
to participate in society and cast a vote in elections. However, the supervisor of elections must have a 
verifiable address for a program participant in order to place 
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that participant in the proper voting district and to maintain adequate records for compliance with state 
and federal requirements. The public records exemption for the participant's name is a public necessity 
because access to such name narrows the location of that participant to his or her voting area. In addition, 
access to the participant's address and telephone number provides specific location and contact 
information of the participant. Therefore, access to the participant's name, address, and telephone 
number defeats the sole purpose of the Address Confidentiality Program for Victims of Domestic Violence, 
which is to provide safety and security for every participant." 

 
[8] See, Art. I, section 24(c), Fla. Const., which authorizes the Legislature to enact general laws creating 
exemptions provided that such laws "state with specificity the public necessity justifying the exemption 
and . . . be no broader than necessary to accomplish the stated purpose of the law." And see, Memorial 
Hospital-West Volusia, I nc. v. News-Journal Corporation, 729 So. 2d 373, 380 (Fla. 1999), in which the 
Florida Supreme Court refused to "imply" an exemption from the open records requirement, stating "we 
believe that an exemption from public records access is available only after the legislature has followed 
the express procedure provided in article I, section 24(c) of the Florida Constitution"; Indian River County 
Hospital District V. Indian River Memorial Hospital, Inc., 766 So. 2d 233, 237 (Fla. 4th DCA2000)
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DE 83-06 March 25, 1983 
DELIVERY OF ABSENTEE BALLOT, s. 101.65 and 101.67, F.S. (1981) 

 
To: Honorable Robin C. Krivanek, Supervisor of Elections, Room 107, Hillsborough County 
Courthouse, Tampa, Florida 33602 

 
Prepared by: Division of Elections 

 
This is in response to your request for an advisory opinion pursuant to Section 106.23, Florida Statutes, on 
essentially the following question: 

 
“Will the delivery of a voted absents ballot to a polling place by 7 p.m. of the day of the election 
satisfy the requirements of Sections 101.65 and 101.67, F.S., (1981)?'' 

 
Section 101.65, Florida Statutes states in pertinent part: 

 
''(7) VERY IMPORTANT. The supervisor of elections of the county in which your precinct is located 
must receive your ballot no later than 7 p.m. on the day of the election.” (emphasis added). 

 

Section 101.67, Florida Statutes states: 
 

“(1) The supervisor of editions shall safely keep in his office any envelopes received containing 
marked ballots of absentee electors, and he shall, before the canvassing of the election returns, 
deliver the envelopes to the county canvassing board along with his file or list kept regarding said 
ballots. 

 
(2) All marked absent electors' ballots to be counted must be received by the supervisor by 7 
p.m. the day of the election. All ballots received thereafter shall be marked with the time and 
date of receipt and filed in his office.” (emphasis added). 

 
Here, the issue is whether delivery of a marked absentee ballot to a polling place rather than to the 
supervisor of elections would comply with Sections 101.65 and 101.67, Florida Statutes. 

 
After many years of requiring strict compliance with absentee ballot statutes, the Supreme Court of 
Florida has established that ''substantial compliance with absentee voting laws is all that is required to 
give validity to the ballot.” Boardman v. Esteva, 323 So.2d 259, 264 (Fla. 1976). In Boardman v. Esteva, 
the Supreme Court of Florida acknowledged that absentee voting statutes are in derogation of the 
common law and therefore must be strictly construed; but the court said that strict construction does 
not necessarily mean strict compliance in all cases: 

 

In developing a rule regarding how far irregularities in absentee ballots will affect the result of the 
election, a fundamental inquiry should be whether or not the irregularity complained of has 
prevented a full and fair expression of the public will. Unless the absentee voting laws which have 
been violated in the casting of the vote expressly declare that the particular act is essential to the 
validity of the ballot, or that its omission will cause the ballot not to be counted, the statute should 
be treated as directory not mandatory, provided such irregularity is not calculated to affect the 
integrity of the ballot or election. Id at 265. 
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The Court suggested that the following factors be used to determine the validity of absentee ballots cast: 
 

(a) the presence or absence of fraud, gross negligence, or intentional wrong doing. 

(b) Whether there has been substantial compliance with the essential requirements of the 
absentee voting law; and 

(c) whether the irregularities complained of adversely affect the sanctity of the ballot and the 
integrity of the election. Id at 269. 

 
Accordingly, this opinion must apply the principles established in Boardman v. Esteva as to whether an 
irregular form of delivery of a marked absentee ballot comports with the statute. 

 
Since this is a hypothetical question, there is nothing to suggest that fraud, gross negligence or intentional 
wrongdoing is involved. Therefore, the fundamental inquiry is whether the receipt of marked absentee 
ballots by the supervisor no later than 7 p.m. on the day of the election is so essential as to be a mandatory 
requirement and whether any irregularity in the delivery of such ballot would adversely affect the sanctity 
of the ballot and the integrity of the election. 

 
In Papy v. Englander, 267 So.2d 111 (Fla. 3rd D.C.A. 1972) the issue was whether absentee ballots 
postmarked before the second primary but delivered after 7 p.m. of the election were timely. The Third 
District Court of Appeals held that the return of a marked absentee ballot to the supervisor of elections by 
7 p.m. on election day was mandatory; it serves to accomplish a timely and orderly canvassing of ballots 
which is essential to a fair election. Ballots received after 7 p.m. of the day of the election were untimely 
and invalid. 

 
Similarly, in Spradley v. Bailey, 292 So.2d 27 (Fla. 1st D.C.A. 1974) the court held that Section 101.65, F.S. 
(1973) which required that absentee ballots must be returned to the supervisor of elections either by mail 
or personal delivery was mandatory. The court invalidated absents ballots which were delivered by a 
campaign aide to the supervisor of elections. 

 
Spradley v. Bailey and Papy v. Englander stand for the proposition that timeliness and the proper form of 
delivery are essential to the validity of absentee ballots so as to be mandatory requirements. 

 
If delivery of a marked absentee ballot to the polling place would result in an untimely delivery to the 
supervisor of elections, then, I conclude, that such irregular delivery does not conform to the mandatory 
requirements of Sections 101.65 and 101.67, F.S. If timely and orderly receipt of absentee ballots is 
essential to the validity of the ballot, then delivery of a marked absentee ballot must be to the supervisor 
of elections by 7p.m. of the election day, and delivery to some other location derogates from the essential 
requirements of law within the meaning of Boardman v. Esteva, supra. 

 

As to whether the irregular form of delivery would affect the sanctity of the ballot and the integrity of the 
election, I cannot say. Such a determination can only be made by the courts on a case by case basis. But, I 
offer the following observations: First, the statute expressly requires delivery to the supervisor. Delivery to 
a polling place creates a chain of custody problems which might raise serious questions as to whether the 
security of the ballot has been maintained. Cf. Spradley v. Bailey, 292 So.2d 27 (1st D.C.A. 1974). Secondly, 
delivery to polling places is an unnecessary administrative step which does nothing to further timely and 
orderly canvassing of ballots. Thirdly, it is the duty of a supervisor of elections to carry out the requirements 
mandated by statute. 
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To suggest that there is an alternative way to deliver marked absentee ballots creates a discretion which is 
not expressly found in the law. If there is no clear legal duty to accept an absent ballot delivered to a polling 
place, the supervisor should not do so. Cf. State ex rel. Cherry v. Stone, 265 So.2d 56 (F1a. 1972). Ultimately, 
the courts, not the Division of Elections or the supervisor of elections, should determine if irregular delivery 
of an absentee ballot comports with the essential requirements of law. 

 
SUMMARY 

 

The delivery of a marked absentee ballot to the supervisor of elections by 7 p.m. of the election day is a 
requirement essential to the validity of the ballot. Delivery to the polling place rather than to the supervisor 
would derogate from the law and would render the ballot invalid. 
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DE 84-16 - May 31, 1984 
VOTING BY ABSENTEE BALLOT s. 97.063(1), F.S. 

 
To: Honorable David E. “Spike” McDonald, Supervisor of Elections, Santa Rosa County, 801 
Caroline Street, S.E., Milton, Florida 32570 

 
Prepared by: Division of Elections 

Pursuant to your request, this is a formal elections opinion under s. 106.23(2), F.S., on essentially the 
following question: 

“Are persons who are incarcerated in the county jail awaiting trial and, therefore, not convicted 
of a felony, entitled to vote by absentee ballot?” 

Section 97.063(1)(f), F.S., provides that residents of the state qualified to vote pursuant to s. 97.041, F.S., 
who are “unable to register in person” are entitled to register absentee. Section 101.62(1), F.S., allows an 
absent elector to request from the supervisor of elections an absentee ballot during the one-year period 
preceding an election. Sections 97.021(8)(a) and (e), F.S., define an “absent elector” as a qualified voter 
who is “unable without another's assistance to attend the polls” or who will not be in the county of his 
residence during the hours the polls are open. Those two legions, standing alone, would seem to 
encompass a prisoner in county jail awaiting trial. However, s. 97.021(8)(e), F.S., goes on to state that “any 
person confined in prison shall not be entitled to vote absentee.” That section, therefore, on the face of it, 
would preclude a prisoner in county jail awaiting trial from voting as an absentee voter. 

The United States Supreme Court in O’Brien v. Skinner, 414 U.S. 524, 94 S. Ct. 740, 38 L.Ed. Ad 702 (1974), 
however, held that the denial by New York of the right to register and vote by absentee ballot in the case 
of pretrial detainees and persons convicted of misdemeanors was “wholly arbitrary” and was a denial of 
equal protection of the laws guaranteed by the Fourteenth Amendment. The New York statute operated 
as a restriction so severe as to constitute an unconstitutionally onerous burden on the exercise of the right 
to vote. 

As stated in AGO 075-187, the Florida statutory system for absentee voting “appears to be identical in all 
relevant characteristics to the New York situation in the O’Brien case.” The Attorney General in AGO 075- 
187 concluded, therefore, that “pretrial detainees or convicted misdemeanants who are otherwise legally 
qualified to register and vote should not be denied the right to register and vote pursuant to the absentee 
provisions of ss. 97.063 and 101.62, F.S.” 

Your question, therefore, is answered in the affirmative. Section 101.62(1), F.S., provides that the 
supervisor of elections “may accept a request for an absentee ballot for an elector from any person 
designated by such elector. Such request may be made in person, by mail, or by telephone.” 

SUMMARY 
 

Pretrial detainees or persons convicted of misdemeanors who are otherwise qualified to vote who are in 
county jail are entitled to vote by absentee ballot. 
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DE 89-08 - October 6, l989 
Use of Signature Facsimile by Registered Voters 

 
To: Honorable Dorothy Walker Ruggles, Supervisor of Elections, Pinellas County, 315 Court Street, 
Clearwater, Florida 34616-5190 

 
Prepared by: Division of Elections 

 
This is in reference to your request for an advisory opinion. Under Section 106.23(2), Florida Statutes, the 
Division of Elections has authority to issue advisory opinions relating to the Florida Election Code, Chapters 
97-106, Florida Statutes, to several categories of persons, including supervisors of elections. 

 
You have asked whether a signature facsimile stamp is legal when used by a registered voter on various 
registration forms. 

 
It is well recognized that a "signing" may be accomplished in a number of different fashions. State v. Schell, 
224 N.E.2d 49 (Ind. 1967). In McGrady v. Munsey Trust Co., 32 A.2d 106 (D.C. 1943), the court held that "to 
sign" means to affix a signature. Here, the court recognized that historically a signature is accomplished by 
writing one’s name or by using the cross mark. However, in today’s world a signature may also be affixed by 
using a machine or stamp. The court emphasized that absent statutory direction as to the method of 
signing, there is no substantial difference between affixing one’s name with a stamp or with a pen when 
the intention is that it constitute one’s authentic signature. 

 
In AGO 80-13, the Attorney General opined that when a statute does not specify a manual or personal 
signature or prescribe a method of affixing the signature, a facsimile or rubber stamp may be lawfully used. 
The Attorney General stated that the general rule of law as to the method of affixing signatures in Florida 
is set forth in State v. Hickman, 189 So.2d 254 (Fla. 2d DCA 1966). 

 

In Hickman, the court held that a signature may be made by the signer or by someone duly authorized by 
him. The court also stated that if a facsimile or rubber stamp is used, the only prerequisite is that it must 
be affixed upon the authority or at the direction of the person whose signature it purports to be and that 
it must be affixed in his presence. 

 
In light of the above-mentioned authorities and the fact that the Florida registration statutes do not 
prescribe the method of affixing a signature to the various registration forms, it is our opinion that a 
signature facsimile stamp is legal when properly used by a registered voter. 

 
SUMMARY 

 

Absent statutory direction as to the method of signing, there is no substantial difference between affixing 
one’s name with a stamp or with a pen when the intention is that it constitute one’s authentic signature. 
Consequently, when a statute does not specify a manual or personal signature or prescribe a method of 
affixing the signature, a facsimile or rubber stamp may be lawfully used. The facsimile may be used by the 
signer or by another person at the direction of the person whose signature it purports to be and it must be 
affixed in the signer s presence. Therefore, it is our opinion that a signature facsimile stamp is legal when 
properly used by a registered voter. 



86  

DE 89-12 - December 15, 1989 
Voting Rights of Individuals Convicted by Courts-Martial Section 97.041(3)(B), F.S. 

 
To: Honorable Patricia M. Hollarn, Supervisor of Elections, Okaloosa County, Okaloosa County 
Courthouse, 100 East U.S. Highway 90, Crestview, Florida 32536 

 
Prepared by: Division of Elections 

 
This is in reference to your request for an advisory opinion on the voting rights of individuals convicted by 
a court-martial. You are the Okaloosa County Supervisor of Elections and the Division of Elections has 
authority under Section 106.23(2), Florida Statutes, to issue an advisory opinion to you relating to the 
Florida Election Code, Chapters 97-106, Florida Statutes. 

 
You have asked for information relating to the following: 

 
Whether a member of the military convicted by a court-martial is eligible to vote in the State 
of Florida? 

 
There are three situations when a person will lose his civil rights in Florida resulting in the loss of 
eligibility to vote. 

 
First, the Florida Constitution mandates that a felony conviction results in the loss of the right to vote 
and the right to hold office in Florida. Art. VI, Section 4, Fla. Const. The term "felony" means any 
criminal offense which if committed in this state is punishable under the laws of this state by death or 
imprisonment in the state penitentiary. Art. X, Section 10, Fla. Const. A person is imprisoned in the state 
penitentiary for each sentence, except an extended term, which exceeds 1 year. Section 775.08 (1), Fla. 
Stat. (1987). 

 
Second, when conviction of a crime in another jurisdiction results in the loss of civil rights, a person loses 
his civil rights in Florida regardless of whether the crime is a felony in Florida. The classification of the crime 
in the jurisdiction where the crime was committed is irrelevant. In Re Florida Bd. of Bar Examiners, 350 
So.2d 1072 (Fla. 1977). In this advisory opinion, the court advised the bar examiners that if an individual is 
deprived of his civil rights in another jurisdiction, then the individual should be treated as a person who 
has been convicted of a felony in Florida. 

 
Third, the Attorney General of Florida has opined that a person convicted of a felony in another jurisdiction 
is a felon in Florida even if the other jurisdiction does not remove the person’s civil rights. Op. Atty. Gen. 
Fla. 53-11. 

 
To determine whether a military member convicted by a court-martial is eligible to vote in the State of 
Florida, we must consider whether the offense if committed in this state is punishable under the laws of 
this state by death or imprisonment in the state penitentiary. 
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It is our opinion that persons convicted by a court-martial of traditional criminal offenses such as murder, 
larceny, etc., which are punishable under the laws of this state, are considered felons for voter registration 
purposes. However, a uniquely military offense which is not punishable under the laws of this state has no 
effect on an individual ‘s eligibility to vote in Florida as conviction by court-martial does not automatically 
terminate an individual’s civil rights as does conviction of a felony. 

 
If a person has lost his voting rights in one of the three situations listed above, he may register to vote upon 
restoration of his civil rights. Section 97.041(3)(b), Fla. Stat. (1987). A person convicted of a felony in 
another jurisdiction must apply to Florida for a restoration of these rights unless these rights were restored 
in the other jurisdiction in a manner that is as full and complete as is required to make a Florida felon 
eligible for restoration. Guiseppe Pizzeria v. Dept. of Business Regulation, Div. of Alcoholic Beverages and 
Tobacco, 472 So.2d 1331 (Fla. 3d DCA 1985). A person convicted of a felony in a jurisdiction which does 
not remove civil rights upon conviction must also apply to Florida for a restoration of civil rights before he 
is eligible to register to vote. Op. Atty. Gen. Fla. 53-60. 

 
Consequently, if a member of the military is convicted by court-martial of an offense which is considered 
a felony under Florida law, it is irrelevant that the member ‘s civil rights are not automatically terminated. 
To be eligible to vote, the member must apply to Florida for restoration of his civil rights. If a member of 
the military is convicted by court- martial of an offense which is an uniquely military offense which is not 
punishable under the laws of this state, the court-martial has no effect on an individual’s civil rights. 

 
SUMMARY 

 

Persons convicted by a court-martial of a traditional criminal offense such as murder, larceny, etc., which 
if committed in this state is punishable under the laws of this state, or which is punishable by death or 
imprisonment in the state penitentiary are considered felons for purposes of voter registration. However, 
conviction by court-martial of a uniquely military offense which is not punishable under the laws of this 
state has no effect on an individual ‘s eligibility to vote in Florida. If a member of the military is convicted 
by court-martial of an offense which is considered a felony under Florida law, the person must apply to 
Florida for restoration of his civil rights unless these rights were restored in another jurisdiction. If his rights 
were restored in another jurisdiction, the rights must have been restored in a manner that is as full and 
complete as is required to make a Florida felon eligible for restoration. 
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DE 90-42 - September 18, 1990 
Issuing Additional Absentee Ballots Sections 101.011(5) and 101.5608(2)(b), F.S. 

 
To: Honorable Dorothy Walker Ruggles, Supervisor of Elections, Pinellas County, 315 Court Street, 
Clearwater, Florida 34616-5190 

 
Prepared by: Division of Elections 

 
 

This is in reference to your request for an advisory opinion on absentee ballots. You are the Pinellas County 
Supervisor of Elections, and the Division of Elections has authority under Section 106.23(2), Florida 
Statutes, to issue an advisory opinion to you relating to the Florida Election Code, Chapters 97- 106, Florida 
Statutes. 

 
You have asked the following questions: 

 
1. When an absentee ballot has been voted and returned, may the supervisor of elections issue 
another ballot if the voter states that he did not vote all of the positions? 

2. When an absentee voter calls regarding a spoiled ballot, may the supervisor of elections issue 
the elector another ballot? 

 
In answer to your first question, the supervisor may not issue another ballot to an elector once the 
ballot has been voted and returned to the supervisor. 

 
The elective franchise is the cornerstone of our system of government and in its exercise the elector should 
employ care that he complies with requirements and conditions. See Lock v. St. Petersburg Beach, 5 Fla. 
Sop. 126 (Fla. 6th Cir. Ct. 1954). Absentee voting statutes are in derogation of the common law and, 
therefore, must be strictly construed. See Boardman v. Esteva, 323 So.2d 259 (Fla. 1976). Strict 
construction, however, does not necessarily mean strict compliance. In Esteva, the court held that 
substantial compliance with the absentee voting laws is all that is required to give legality to the ballot. 

 
In Lock, the circuit court held that absent a claim of fraud, an elector cannot be heard in a court of equity 
on the grounds that he was negligent in the exercise of his right to vote. The court emphasized that the 
election laws provide every possible safeguard to insure that each elector has the opportunity to express 
his choice in the election without interference from any source. The elector has absolute control of his 
ballot until it is completed and deposited with the proper election official. However, once a ballot is cast, 
the elector has no more control over it. There must be an end to the transaction in order that the final 
results may be ascertained. The court also noted that an absentee ballot cannot be opened and changed 
by anyone once it has been sealed and deposited with its proper custodian. 
Therefore, once an elector has voted his absentee ballot and returned the ballot to the supervisor of 
elections, the supervisor may not issue a new absentee ballot to the elector. 

 
In answer to your second question, the supervisor of elections may issue another ballot to an absentee 
voter who has spoiled the original ballot if the voter returns the original ballot to the supervisor. See 
Section 101.011(5), Fla. Stat. (Voting by paper ballot) and Section 101.5608(2)(b), Fla. Stat. (Voting by 
electronic or electromechanical method). However, in no case may the supervisor furnish more than three 
ballots to the absentee voter. Section 101.011(5), Fla. Stat. 
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SUMMARY 
 

Once an elector has voted his absentee ballot and returned the ballot to the supervisor of elections, the 
supervisor may not issue a new absentee ballot to the elector. 

 
The supervisor of elections may issue another ballot to an absentee voter who has spoiled the original 
ballot if the voter returns the original ballot to the supervisor. However, in no case may the supervisor 
furnish more than three ballots to the absentee voter. 
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DE 95-02 - April 17, 1995 
Disqualification of Convicted Felons to Register or Vote §§ 97.041(2)(b), 98.093(2), and 944.292(1), F.S.; 
Art. VI, § 4, Fla. Const.; and 42 U.S.C. § 1973gg(8)(g). 

 
TO: The Honorable Kurt Browning, Supervisor of Elections, Pasco County, 38053 Live Oak Avenue, 
Room 212, Dade City, Florida 33525-3892 

Prepared by: Division of Elections 
 

This is in response to your request for an advisory opinion regarding the eligibility of convicted felons to 
register and vote. You are the Pasco County Supervisor of Elections, and, pursuant to Section 106.23 (2), 
Florida Statutes, the Division has authority to render this opinion to you. 

 
You ask: 

 
Does a conviction of a felony disqualify the defendant as a voter during the pendency of an appeal from 
such conviction? 

 
Your question is answered in the affirmative. 

 
The Division acknowledges that this question was previously addressed in the negative in Opinion 77- 2 
of the Attorney General of Florida. The Attorney General concluded that a convicted felon, adjudicated 
as such and sentenced, but with an appeal pending, was not disqualified from voting. The opinion 
reasoned that a felon does not lose his civil rights, including his right to register to vote, until his 
conviction becomes "final." 

 
The practical result of the Attorney General’s opinion has been to frustrate supervisors of elections from 
ever removing convicted felons from their voter registration lists. Section 98.093, Florida Statutes, 
provides, in pertinent part: 

. . . . 

(2) Each clerk of the circuit court shall, at least once each month, deliver to each supervisor of 
elections a list stating the name, address, date of birth, race, and sex of each person convicted of 
a felony during the preceding calendar month who was a resident of that supervisor’s county . . . 

(3) Upon receipt of information from the United States Attorney, listing persons convicted of a 
felony in federal court, the department shall immediately forward such information to the 
supervisor of elections for the county where the offender resides. 

(4) Upon receipt of any such list, the supervisor shall remove from the registration books the 
name of any person listed who is convicted of a felony 
. . . . 
(5) Nothing in this section shall limit or restrict the supervisor in his duty to remove the names of 
such persons from the registration books after verification of information received from other 
sources. 

 
Pursuant to Section 98.093(2), Florida Statutes, supervisors of elections are periodically furnished with lists 
of persons convicted of a felony in state court who reside in their counties. However, the clerks of court 
do not notify supervisors of convictions after opportunities for appeal have expired, but rather when felony 
trial convictions occur. Therefore, since supervisors are not notified of "final" convictions, very few felons 
would ever be disqualified from registering or voting. 
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Furthermore, if civil rights are removed only after all appeals are exhausted, incarcerated felons could 
remain registered to vote and continue to vote by absentee ballot for years. Death row inmates, whose 
appeals are often not exhausted until moments before execution, would be legally entitled to register and 
vote for 10 to 15 years after their conviction at the trial court. It is doubtful that the State Constitution and 
the legislature intend such a result. See e.g., Johnson v. Presbyterian Homes of the Synod of Florida, Inc., 
239 So. 2d 256 (Fla. 1970). (Statutes need not be interpreted so as to lead to an unreasonable or ridiculous 
conclusion.) Accord, City of Boca Raton v. Gidman, 440 So. 2d 1277 (Fla. 1983). 

 

Another example of the need to depart from the Attorney General’s previous interpretation is 
demonstrated in the area of federal felony convictions. Under the National Voter Registration Act of 1993, 
United States Attorneys are required to provide information regarding felony convictions to the chief 
election officials of the states. 

(1) On the conviction of a person in a district court of the United States, the United States attorney 
shall give written notice of the conviction to the chief election official designated under section 10 
of the state of the person’s residence. 
. . . . 

(4) If a conviction of which notice was given pursuant to paragraph (1) is overturned, the United 
States attorney shall give the official to whom the notice was given written notice of the vacation 
of the judgment. 

(5) The chief state election official shall notify the voter registration officials of the local 
jurisdiction in which an offender resides of the information received under this subsection. 

42 U.S.C. 1973gg(8)(g) (emphasis supplied). 
 

It is important to note that states are not notified when federal felony convictions are "final," but only 
when "overturned." Therefore, under Attorney General Opinion 77-42, supervisors would be powerless to 
disqualify convicted federal felons from registering or voting. 

 
Because of these unintended and undesirable consequences, the Division believes that the question of 
disqualification for a felony conviction warrants revisiting. 

 
The Florida Constitution provides that no person convicted of a felony is qualified to vote until the 
restoration of his civil rights. Art. VI, § 4, Fla. Const. Furthermore, the Election Code provides that no person 
is entitled to register or vote who has been convicted of any felony in any court of record and whose rights 
have not been restored. 
§ 97.041(2) (b), Fla. Stat. 

 
The key inquiry is to determine at what point an individual loses his or her civil rights, which would include 
the rights to register and vote. Section 944.292(1), Florida Statutes, provides: 

Upon conviction of a felony as defined in s. 10, Art. X of the State Constitution, the civil rights of 
the person convicted shall be suspended in Florida until such rights are restored by a full pardon, 
conditional pardon, or restoration of civil rights granted pursuant to s. 8, Art. IV of the State 
Constitution. (Emphasis supplied.) 

 
The right to vote and to register to vote is one of the "civil rights" which may be suspended under this 
section. See § 97.041(2) (b), Fla. Stat. 
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There appear to be no cases which discuss the precise definition of the terms "convicted" and "conviction" 
in the context of Article VI, Section 4, of the Florida Constitution and Section 97.041(2)(b), Florida Statutes. 
However, one recent case decided after AGO 77-42, although one involving a very different factual 
situation, offers some insight into the meaning of the terms. Burkett v. State, 518 So. 2d 1363 (Fla. 1st DCA 
1988). 

 
In Burkett, the defendant argued that he should not be considered a convicted felon until his case was 
affirmed on appeal. The issue arose when the defendant was arrested for a firearms violation after he had 
been tried, convicted and sentenced on other felony charges, but before his conviction was affirmed on 
appeal. The court held: "[A] defendant is "convicted," for purposes of [statute prohibiting possession of a 
weapon by a person who has been convicted of a felony], when he is adjudicated guilty in the trial court, 
notwithstanding the fact that he has the right to contest the validity of the conviction by appeal or by other 
procedures." Id. at 1366 (emphasis applied). 

 

Although an argument possibly could be made that someone is not "convicted" until all appeals are 
exhausted, the more sound and logical approach was obtained in the Burkett decision. That is, when an 
individual is adjudicated guilty at the trial court level, he is "convicted" and such conviction would 
immediately result in suspension of his or her civil rights, including the right to register and to vote. This 
interpretation is also more consistent with constitutional and legislative intent. No "final" conviction 
limitation on the suspension of civil rights under Section 944.292(1), Florida Statutes, is provided in the 
constitution or in the legislation. If a felony conviction is later overturned on appeal or if civil rights are 
later restored, the individual would once again be entitled to register and vote. 

SUMMARY 

A conviction of a felony at a trial court immediately suspends the civil rights of the defendant with respect 
to registering to vote and voting. If the felony conviction is later overturned on appeal or if civil rights are 
restored, the defendant would once again be entitled to register and vote. 
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DE 95-05 - October 2, 1995 
Municipal Elections 
§§ 97.021(6), 100.271, 101.62, 101.635, 101.64, 101.65, 101.67, 101.68, 101.69, 
101.694, 101.011(6) AND 166.021, F.S.; AGO 90-11; DE 77-37; and Chap. 95-178, Laws of Fla. 

 
TO: The Honorable Harry Sawyer, Supervisor of Elections, Monroe County, 500 Whitehead 
Street (Rear), Key West, Florida 33040-6547 

 
Prepared by: Division of Elections 

 
This is in response to your request for an advisory opinion regarding a city and county election. You are the 
Monroe County Supervisor of Elections and, pursuant to Section 106.23(2), Florida Statutes, the Division 
has authority to issue this opinion to you. 

 
You ask the following questions: 

 
1. May the City of Key West canvass a county election? 

 
2. Is the County Canvassing Board authorized to canvass a municipal election? 

 
3. If the answer to question 2 is no, what is the status of municipal referendums certified by the 
County Canvassing Board in past county elections? 

 
4. Are both canvassing boards required to certify the election? 

 
5. Do we know of any other procedure which you have not considered? 

 
According to your letter, the city election at issue is a regularly scheduled election which will be conducted 
by the County Supervisor of Elections as has been the custom for many years. The county has decided to 
include a countywide school board issue on the same ballot. Thus, what started as a city election has now 
become a county election with a city election "piggybacking" on the county ballot. 

 
The prominent issues raised in your request for an advisory opinion appear to center around the extent to 
which the state election code applies to "competing" city and county elections appearing on a single ballot. 

 
At the outset, it is important to note that the Florida Elections Code (Chapters 97 through 106, Florida 
Statutes) does not apply to municipal elections unless expressly provided therein. Op. Div. Elect. 77-37 
(Dec., 20, 1977); See also, Informal Opinion from Phyllis Slater to Supervisor of Elections (June 10, 1989) 

(Florida Elections Code applies primarily to county, state and national elections).1 Therefore, if a city 
chooses to conduct its own elections without assistance from the County Supervisor of Elections or the 
County Commission, it is free to do so. Since there is no conflicting statutory provision, a city is also free to 

establish any canvassing procedure that is consistent with its charter.2 

For example, there currently is nothing to prohibit a city from requesting that the county canvassing board 
canvass a city election, provided that the county and city agree and provided that there is no inconsistent 
provision in the city’s charter. If the county consents to conduct an election for a city and no county election 
appears on the ballot, then the city and county would be free to reach an agreement that the city canvass 
the ballot. 
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Notwithstanding the foregoing, Chapters 101 and 102, Florida Statutes, prescribe certain duties and 
responsibilities of county canvassing boards, not the least of which is the duty to maintain control, custody 
and security of absentee ballots. §101.68, Fla. Stat. (imposing a duty on the supervisors of elections to 
safely keep absentee ballots). Moreover, the elections code makes it abundantly clear that the county 
supervisor of elections and the county canvassing board have exclusive custody and control of absentee 
ballots and the absentee voting process with respect to county elections. See §§ 101.62; 101.635; 101.64; 
101.65; 101.67; 101.68; 101.69 and 101.694, Fla. Stat. 

 
 

Since the county canvassing board has exclusive responsibility for canvassing county elections, where a city 
and county election appear on the same ballot, only the county canvassing board may canvass the election. 

 
Based upon the foregoing, the Division could not approve of a procedure whereby a county canvassing 
board abandons its canvassing duties to a city in a countywide election. In short, it is the Division’s opinion 
that a city canvassing board may not canvass a county election. 

 
It should be noted, however, that effective January 1, 1996, the Florida Elections Code will control all 
aspects of municipal elections unless the municipality has adopted a charter or ordinance to the contrary. 
Chapter 95-178, Laws of Florida. Even where a municipality chooses to "opt out" of the elections code, it 
will continue to be bound by those provisions of the code that expressly apply to municipalities. 

 
Accordingly, your questions are answered in the order in which they were asked as follows: 

 
1. No. A city may not canvass a county election. 

 
2. Yes. A county canvassing board may canvass a city election. However, cities are free to conduct their 
own election and, where they choose to do so, may provide their own canvassing procedures. 

 
3. Since the answer to question 2 above is "Yes," there is no need to respond to this question. 
Moreover, questions concerning the validity of an election are subjects for judicial determination. 

 
4. No. Only a county canvassing board can certify a county election. Where a city and county election 
appear on the same ballot, the county canvassing board is the only appropriate certifying authority. Where 
a county agrees to conduct a standalone city election, the appropriate certifying authority is the one agreed 
upon by the city and county unless the city’s charter or ordinances provide for a city canvassing authority. 
5. No. The Division is not aware of any alternative procedures. We do note, however, that representatives 
of the city are permitted to observe the canvassing of an election by the county canvassing board so long 
as they do not interfere with the canvassing. 

 
SUMMARY 

 

The City of Key West may not canvass a county election despite the fact that a citywide election also 
appears on the ballot. Under limited circumstances, the county may canvass a city election. Any challenge 
to an election is a matter for judicial determination. When a county election is being conducted and a city 
election is on the same ballot, it is neither necessary nor required that both canvassing boards certify the 
election since the county canvassing board is the exclusive canvassing authority in such cases. However, in 
such cases the city may observe the canvass and protest any procedure used by the county as provided by 
law. 
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1 It also follows from the foregoing authority that where the legislature has specifically provided that the 
state elections code applies to cities, state law prevails over any contrary city charter or ordinance. See, § 
106.011(6), Fla. Stat. (Chapter 106, Florida Statutes is made expressly applicable to cities); Compare, § 
97.021(6), Fla. Stat. which excludes cities from Chapters 97 through 105, Florida Statutes, except where 
the context indicates otherwise; See also, City of Hialeah v. Martinez, 401 So.2d 602 (Fla. 3rd DCA 1981) 
(State "resign-to-run" law preempts city resign-to-run charter provision); 
§ 100.271, Fla. Stat. (city bond referendum must be canvassed by the governing authority calling the 
referendum). 

 
2 §§ 166.021, Fla. Stat. (cities can exercise any power, including the power to provide for their own 
elections, unless the legislature has specifically prohibited the exercise of particular powers). For example, 
section 166.021(4), Florida Statutes, provides that a city may not adopt a charter provision which affects 
the manner in which city officers are elected without approval of the city electorate. See also, Op. Atty. 
Gen. 94-31 (April 11, 1994) (City may not amend its charter with respect to the term of an elected mayor 
without approval by referendum); Op. Atty. Gen. 90-11 (April 11, 1990) (City may not amend its charter to 
provide a change in election date where such change affects a term of office with referendum approval). 
On the other hand, beginning January 1, 2996 election dates, qualifying dates, and changes in the term of 
office as a result of changing either qualifying dates or election dates, can be accomplished without a 
referendum. Chap. 95-178, Laws of Florida. 
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DE 96-02 - July 15, 1996 
City and County Election Canvassing DE 95-05 

 
TO: Mr. Thomas B. Hart, Humphrey & Knott Professional Association, Attorneys-At- Law, 1625 
Hendry Street, Fort Myers, Florida 33901 

 
Prepared by: Division of Elections 

 
This is in response to your request for an advisory opinion regarding city and county election canvassing 
boards. You are an attorney representing Philinda Young, Lee County Supervisor of Elections and pursuant 
to section 106.23(2), Florida Statutes (1995), the Division has authority to issue this opinion to you. 

 
You ask whether Division of Elections Opinion 95-05 (Oct. 2, 1995) is altered or modified by the 
passage of section 100.3605, Florida Statutes (1995). 

 
Division of Elections Opinion 95-05 states, inter alia, that since the county canvassing board has statutorily 
mandated exclusive responsibility for canvassing county elections, where city and county elections appear 
on the same ballot, only the county canvassing board may canvass the election. The statutory sections 
prescribing the jurisdiction and procedures applicable to the canvass of elections are couched in mandatory 
as well as exclusionary language. For example, section 102.141, Florida Statutes, specifies the composition 
and duties of the county canvassing board. Subsection (2) states that "[a]s soon as the absentee electors’ 
ballots are canvassed, the board shall proceed to publicly canvass the vote given each candidate, nominee, 
constitutional amendment, or other measure submitted to the electorate of the county " Thus, the Election 
Code does not authorize anyone other than the statutorily 
designated individuals to act as the county canvassing board for the canvass of county elections. 

 
Section 100.3605, Florida Statutes, states that "[t]he Florida Election Code, chapters 97-106, shall govern 
the conduct of a municipality’s election in the absence of an applicable special act, charter, or ordinance 
provision." In the instant case, the City of Fort Myers charter specifies the composition of the City 
canvassing board and includes members different from the statutorily mandated county canvassing board. 
The City election is to appear on the same ballot with the Lee County election and the City’s position is that 
the City’s canvassing board may canvass the City’s portion of the election as a result of the passage of the 
new statutory section. 

 
The passage of section 100.3605, Florida Statutes, and resultant local legislation cannot be interpreted to 
have amended or repealed provisions of the Election Code by implication. The legislature’s intent in 
enacting the new statute was to "ensure a standard of conduct for municipal elections...." House of 
Representatives, Committee On Ethics and Elections, Final Bill Analysis and Economic Impact Statement, 
May 19, 1995. The effect of the statute is to mandate that the Election Code applies to cities unless cities 
exempt themselves therefrom or provide otherwise by special act, charter or ordinance provision. The fact 
that a city has enacted a charter provision on the same subject as the Election Code, in this case canvassing 
boards, does not operate as a preemption or repeal of the state law. It is fundamental in statutory 
construction that where later statutes are passed with knowledge of prior existing laws, each will be given 
a field of operation rather than have one rendered meaningless or repealed by implication. State 
Department of Public Welfare v. Galilean Children’s Home 102 So. 2d 388 (Fla. 2d DCA 1958) at 393 quoting 
50 Am. Jur., Statutes, §§354 and 362. A repeal by implication is disfavored in the law. State v. Collier County, 
171 So. 2d 890 (Fla. 1965). Thus, the city charter canvassing board provisions will govern stand- alone city 
elections but where the city election is on the same ballot as the county election, the Florida Statutes 
provisions on canvassing boards will govern the entire election. 
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SUMMARY 
 

Division of Elections Opinion 95-05 is not altered, amended or modified by the passage of section 100.3605, 
Florida Statutes. As such, a city may not canvass a county election when the city and county elections 
appear on the same ballot. 
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DE 98-13 - August 19, 1998 
Absentee Voting Art. I, §§ 1 and 2, Fla. Const., Art III, § 11, Fla. Const., Ch. 98-129, 
Laws of Fla., Voting Rights Act of 1965 

 

TO: Mr. Ronald A. Labasky, Attorney At Law, Skelding and Labasky, Post Office Box 669, Tallahassee, 
Florida 32302 

 
Prepared by: Division of Elections 

 
This is in response to your request for an advisory opinion regarding chapter 98-129, Laws of Florida, on 
behalf of the Florida State Association of Supervisors of Elections. Chapter 98-129 made numerous 
revisions to Florida voter registration and absentee voting laws which, as late as August 14, 1998, were the 
subject of preclearance review at the United States Department of Justice. Critical matters regarding the 
impending election are understandably causing some concern on the part of the association and are in 
need of some clarification. As the association’s general counsel, and pursuant to section 106.23(2), Florida 
Statutes, the division has authority to render this opinion to you as their representative in this matter. 
Specifically you ask: 

 
1. As of this date, immediately prior to the first primary election for 1998, which sections of the 
law are not precleared or are otherwise unenforceable for this election; and, 

 
2. Should sections of the law that the Justice Department failed to preclear be implemented for 
the first primary election? 

 
As a preliminary matter, the division issued an opinion relating to these issues on August 6, 1998. Op. 
Div. Elect. 98-12, August 6, 1998 (DE 98-12). In that opinion, we advised the Secretary of State that: 

 
[U]ntil further notice the provisions of chapter 98-129, Laws of Florida, as identified in the July 27, 
1998, notice from the Justice Department are unenforceable and that all elections are to be 
conducted under the election laws of the state as existed prior to chapter 98-129 becoming a law. 
However, if preclearance is received no later than August 10, 1998, a date we believe to be the 
point of no return in terms of election preparation, ballots received by voters on that date and 
thereafter should comply with the new law.Id. 

 
Therefore, to the extent this opinion conflicts with DE 98-12, we recede from the latter. DE 98-12 was 
promulgated under exigent circumstances resulting from the Justice Department’s dilatory review of 
chapter 98-129, Laws of Florida. An opinion of the Division of Elections is legally binding on the person or 
persons who request it until amended or revoked by the division or a court of competent jurisdiction. Smith 
v. Crawford, 645 So.2d 513, 521 (Fla. 1st DCA 1994). 

 
As to your first question, the division received three separate notices from the Department of Justice on 
July 27, 1998, August 10, 1998, and a final response on August 14, 1998, identifying the sections of chapter 
98-129, Laws of Florida, that either have, or have not, been precleared. As of August 14, 1998, the Justice 
Department has failed to preclear or has raised final objections to sections 9, 10, 14, 16 and parts of 
sections 20 and 26 of the new law. Section 14 provides additional requirements for the absentee voter 
certificate. Section 16 provides the corresponding instructions for completing the certificate. The portion 
of section 20 which has not been precleared provides that an absentee ballot is "illegal" if the voter does 
not include the last four digits of his or her social security number and comply with the witness 
requirements. 
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The portion of section 20 which creates the supervisor’s notice requirement with respect to ballots rejected 
by the canvassing board because of signature discrepancies was precleared. Subsection (3) of section 26 
containing criminal penalties for persons, other than notaries, who witness more than five absentee ballots 
was not precleared. However, the Justice Department raised no objection to the remaining penalties 
provided in subsections (1), (2), (4), and (5) of section 26. 

 
The Justice Department seemed to indicate in its August 10, 1998, letter to us that it had no objection to 
sections 9 and 10 of the new law, which impose identification requirements for voters appearing at the 
polls. However, at a later point in the letter, the Justice Department explained that, because each of the 
counties subject to preclearance may establish its own list of identification cards which are acceptable, 
each county’s list will have to be separately precleared before the new identification requirements can be 
implemented. Thus, while the Justice Department raised no specific objection, the new identification 
requirements cannot be regarded as having been precleared. 

 
Thus, to again summarize, sections 9, 10, 14, 16, the portion of section 20 which provides that an absentee 
ballot is illegal if it does not include the social security number information and correct witness information, 
and subsection (3) of section 26 have been finally determined by the United States Attorney General to be 
unenforceable with respect to the five preclearance counties of Collier, Hardee, Hendry, Hillsborough, and 
Monroe. Letter to Florida Attorney General Robert A. Butterworth from Elizabeth Johnson, Chief, Voting 
Section, Civil Rights Division, United States Department of Justice, August 10, 1998.1 Application of new 
election laws are contingent upon preclearance by the Justice Department pursuant to the Voting Rights 
Act of 1965. Thus, the effective date of any such laws are delayed until such preclearance is obtained. 

 
As a result, with respect to your second question and for the reasons set forth below, it is the opinion of 
the Division of Elections that all 67 Florida counties should instruct absentee voters, issue absentee ballots, 
count voted absentee ballots, canvass absentee ballots, and require polling place identifications pursuant 
to the 1997 Florida Election Code, and not penalize persons who are determined to have witnessed more 
than five absentee ballots as provided in subsection (3) of section 26, chapter 98-129 Laws of Florida, for 
the entire 1998 election cycle. To do otherwise, in our opinion, has the potential to cause widespread voter 
confusion, affect the integrity of the elections process, impair uniform application of the election laws and 
could violate Federal and State laws and both the Florida and United States Constitutions. See, U.S. Const. 
amend XIV and XV, Art. I, §§ 1 and 2, Fla. Const., Art. III, § 11(a), Fla. Const., 42 U.S.C. § 1973c (1982), 42 
U.S.C. 1973(a), (b) (1982), § 97.012(1), Fla.Stat. 
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DISCUSSION OF SECTIONS WHICH CAN BE IMPLEMENTED IMMEDIATELY 
 

We begin with a chronological summary of what is now a law in effect in the State of Florida, and the 67 
counties therein. Chapter 98-129, Laws of Florida, section 1 provides that the Secretary of State can 
establish a voter fraud hotline and election- fraud education to the public. 

 
Section 2 requires the supervisors of elections to provide certain homestead address information to the 
county property appraiser as disclosed to the supervisor on the uniform statewide voter registration 
application as provided in section 4 of chapter 98-129. However, since section 4 does not require 
homestead information on the voter registration application until 1999, supervisors are not required to 
comply with this section at this time. See, Johnson v. Presbyterian Homes of the Synod of Florida, Inc., 239 
So.2d 256 (Fla. 1970). City of Boca Raton v. Gidman, 440 So.2d 1277 (Fla. 1983). (Statutes need not be 
interpreted to lead to an unreasonable or ridiculous conclusion.) 

 
Section 3 defines absentee elector. However, as stated above, essentially the same definition appearing 
on the absentee ballot certificate in section 14 is unenforceable, which results in this definition being of no 
practical value, with respect to the five counties. Sections 4, 5 and 6 do not take effect this election cycle. 
Therefore, there is no need to discuss these provisions. 

 
Section 7 imposes additional requirements for use in conjunction with list maintenance activities employed 
by the supervisors of elections. The mailing of a voter ID card is a method of notifying a registrant that the 
supervisor has approved the voter’s registration application and allows for a notice of denial. § 97.073(1), 
Fla. Stat. New section 97.071, Florida Statutes, merely says that if the voter ID card mailed out by a 
supervisor is returned as undeliverable, and the applicant has indicated a different mailing address on the 
application, the supervisor must send a notice to that mailing address advising that the voter must appear 
in person to pick up the card. If the applicant appears in person to pick up the card, he must produce certain 
identification or execute the affidavit provided in section 101.49, Florida Statutes, in order to receive the 
card. If the applicant does not appear in person to pick up the voter ID card, the applicant is still to be 
considered a registered voter. However, because the voter failed to respond to the notice, the voter’s 
name should be placed on the inactive list. Because these procedures constitute mere list maintenance 
activity, immediate implementation of this provision will not impact the voting process in any negative 
way. Therefore, this provision should be implemented immediately. 

 
Section 8 relates to the central voter file which is a list maintenance tool. The central voter file has been a 
work in progress for two and one half months in all the counties and does not directly affect the 
administration of the election. Moreover, if the supervisor has reason to believe that someone should not 
be removed from the list of eligible voters, we recommend that the person be allowed to remain a 
registered voter until his status can be verified. Therefore, we believe this section should immediately be 
implemented on a statewide basis. 

 
Section 11 related to the terms of office for county commissioners is not critical to the present election 
cycle; therefore, there is no need to address this provision. 
Section 12 provides for a voter fraud poster at each polling place. This provision should be implemented 
immediately. 

 
Section 13 provides procedures for requesting absentee ballots and mandates that electors, or a person 
making a request for an absentee ballot on behalf of an elector, must provide certain identifying 
information such as social security numbers and voter ID numbers. This provision should be implemented 
immediately. However, absentee ballot requests received prior to August 14, 1998, and requests from 
overseas voters pursuant to 42 U.S.C. 1973 ff, should be treated under 1997 Florida Law. See §§ 101.62, 
101.694, Fla. Stat. 
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Section 15 limits the number of absentee ballots that can be returned on behalf of an elector by a person 
designated by the elector to two. This provision should be implemented immediately. 

 
Section 17 allows a person to appear at the supervisor’s office and vote an absentee ballot, 
notwithstanding the definition of absent elector in section 97.021, Florida Statutes, as amended by chapter 
98-129, Laws of Florida, if they are unable to appear at the polls on election day. We see no reason this 
cannot be done for all election cycles, notwithstanding DE 98-12. 

 
Section 18 provides for certain assistance to absentee voters with certain disabilities. This provision should 
be implemented immediately. 

 
Section 19 allows persons designated by the supervisor to administer oaths. This provision can be 
implemented immediately. 

 
Section 21 allows each political party to designate absentee ballot coordinators who can witness an 
unlimited number of absentee ballots. In order to qualify as an absentee ballot coordinator, a person must 
submit to a criminal background check conducted by the Division of Elections. Since ballot coordinators do 
not have to be appointed until 28 days prior to the general election, this law should be implemented 
immediately. 

 
Section 22 allows persons who are preregistered voters to serve on election boards. This provision should 
be implemented immediately. 

 
Sections 23, 24, and 25 provide for enhanced penalties for certain criminal activity. These provisions should 
be implemented immediately. 

 
Sections 27 through 37 deal with additional or enhanced penalties and the jurisdiction of the Florida 
Elections Commission. These provisions should be implemented immediately. 

 
Section 38 relating to activity by the property appraiser has been withdrawn from preclearance. Moreover, 
this provision relates back to the above discussion regarding section 2 which points out that homestead 
information is not available on the voter registration application until 1999. 

 
Sections 39 and 40 are in effect and require no discussion. 
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DISCUSSION OF SECTIONS WHICH SHOULD NOT BE ENFORCED IN ANY COUNTY UNTIL 
PRECLEARED FOR USE IN ALL COUNTIES 

 
Sections 9 and 10 of the new law require voters to produce a Florida Driver’s License or other form of 
picture ID at the polling place. The division has addressed these sections in workshops and informal 
communications with supervisors. As stated in our workshops and other communications, the division has 
not established an all-inclusive list of acceptable ID and we believe that supervisors should be allowed 
some latitude to develop their own lists of acceptable identification. In addition to drivers licenses, we have 
suggested passports, employee badges, and club cards as acceptable forms of picture ID cards. In some 
cases picture ID cards may not have a signature which may mean that the voter will have to produce 
another card or document of some type that bears the voter’s signature. 

 
We have also reminded supervisors that the voter has a right to substitute an affidavit for the ID. We have 
also informally approved the use of a "blanket affidavit" in conjunction with the precinct register. Of 
course, use of a blanket affidavit requires that poll workers be trained to direct voters’ attention to the 
blanket affidavit and inform voters that by signing the register they are attesting to their identity. Because 
of these fail-safe measures we see no risk to the integrity of the election process from the implementation 
of these provisions. 

 
However, as previously noted, while the Justice Department has not raised any specific objection to 
sections 9 and 10 of the new law, it has indicated that because those counties subject to the Voting Rights 
Act are free to establish their own lists of identification, each of those counties’ lists must be separately 
pre-cleared. The Justice Department’s review is limited to an examination of whether the provisions in 
question have a discriminatory motive or effect. Thus, we can only deduce that the Justice Department still 
considers that such a determination may be made based on the nature of the lists developed in individual 
counties. Because that is the case, and because the State of Florida cannot maintain a dual voting system 
and because of the potential for adverse litigation, see discussion infra, these provisions should not be 
implemented in any county at this time. However, we will continue our discussions with the Justice 
Department. If preclearance is granted at some future time, we will evaluate the impact on any remaining 
elections at that time and consider whether these provisions can be safely implemented. 

 
As previously noted, the Justice Department has raised specific objections to sections 14, 16, the portion 
of section 20 which provides that an absentee ballot is illegal if it does not include the social security 
number information and correct witness information, and subsection (3) of section 26. These provisions 
have been finally determined by the United States Attorney General to be unenforceable with respect to 
the five preclearance counties of Collier, Hardee, Hendry, Hillsborough, and Monroe. While the Justice 
Department’s determination does not directly control the application of these provisions to the 62 counties 
that are not subject to section 5 preclearance, we note that the Justice Department’s refusal to grant 
preclearance was based on a determination that these provisions may have a discriminatory effect. We do 
not believe that it would be appropriate to apply these provisions to any voter in the State of Florida in the 
face 
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of this determination. While most Florida counties are not subject to the preclearance requirement, all 
counties are subject to the other laws relating to elections and discrimination. Any county that moved to 
implement these provisions could be subject to a legal action by the Justice Department or others. 
Similarly, the State could conceivably be subject to suit for allowing that implementation. 

 
Without considering any potential discriminatory effect, disparate implementation may cause voter 
confusion, affect the integrity of the election, and may violate both the United States and Florida 
Constitutions. Under Florida’s Constitution "all political power is inherent in the people" and "all natural 
persons are equal before the law" regardless of which county they live in. Art. 1, §§ 1 and 2, Fla. Const. We 
also note that, except for charter counties, the Florida Constitution prohibits the enactment of any general 
law of local application with regard to elections. Art. III, § 11(a), Fla. Const. 

 
Section 14 prescribes a voter certificate to be used for the absentee mailing envelope. When the voter 
signs the certificate, he or she is attesting that he or she meets the definition of absent elector. In addition, 
the voter is required to include the last four digits of their social security number. The ballot must then be 
witnessed by either a notary or any witness who is a registered voter in this state. Such witness must also 
include his voter registration number, county of registration, and address. Section 16 repeats these same 
requirements in the form of instructions to the voter and warns the voter that the ballot will not be counted 
if the social security information is missing or if the ballot is not properly witnessed. The un-precleared 
portion of section 20 requires that absentee ballots not containing the social security information or 
meeting the witness requirements must be declared illegal by the county canvassing board. The un- 
precleared portion of section 26 provides a criminal penalty for witnessing more than five absentee ballots. 

 
The previous law only required the voter’s signature and the signature and address of one witness 18 years 
of age or older on an absentee ballot and the instructions were consistent with this requirement. A ballot 
could only be declared illegal if it failed to include a voter’s signature and the signature and address of an 
attesting witness. There was no criminal penalty for witnessing more than five absentee ballots. Thus, if 
the new provisions of sections 14, 16, 20, and 26 are applied in 62 counties, but not in the five covered 
counties, the state will be applying a double standard with regard to its absentee voting procedures. 

 
The net result of the application of this double standard is that the state will have made it easier to vote 
absentee in some counties than in others, and easier to gather absentee ballots in some counties than in 
others. This situation is further exacerbated by the fact that elections for state office, congressional 
elections and all statewide elections involve voters from more than a single county. 

 
For example, State Senate District 29 includes the covered counties of Collier and Hendry and the 
uncovered counties of Broward and Palm Beach. If the provisions to which the Justice Department has 
objected were applied in non-preclearance counties, the voters in Broward and Palm Beach – where 
witness requirements would be applied under the new law – would be less likely to have their absentee 
ballots counted than in Collier and Hendry where the more liberal standards of prior law would be in force. 
Similarly, a person who witnesses more than five absentee ballots in Collier County would not be subject 
to criminal penalties, while a person who witnesses more than five ballots in Broward County would be 
subject to criminal penalties. According to our records, when one considers just state senate districts which 
include both covered and noncovered counties, the differing voting standards and penalties affect voters 
in 16 counties, and voters in 21 counties would be subjected to disparate treatment in congressional 
elections. 
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This differing treatment would no doubt disenfranchise some voters simply based on where they live in 

violation of federal1 and state law. Additionally, disparate implementation may deny persons equal 
protection of the law under both our state and federal constitutions. 

 
Needless to say, under such a dual system of voting, a person could show that it was far easier to vote an 
absentee ballot in Collier County than in Broward or Palm Beach, thus, making it easier for voters located 
in one county to elect the representative of their choice than voters located in another county – even 
though both are voting in the same election. Finally, we have already noted in DE 98-12 that the Secretary 
of State has a legal duty to maintain uniformity and consistency with regard to the application and 
operation of the state’s election law. Therefore, the Secretary cannot sanction such a dual voting system 
for both federal and state law reasons. 

 
For the foregoing reasons, it is the opinion of the Division of Elections that sections 9, 10, 14, 16, that 
portion of section 20 which provides that an absentee ballot is illegal if it does not include the last four 
digits of a social security number and certain witness requirements, and that portion of section 26 of 
chapter 98-129, Laws of Florida, which impose a criminal penalty for persons who witness more than five 
absentee ballots, should not be enforced in any county in the state until preclearance has been granted 
by the Justice Department or the courts. To enforce these provisions in some counties but not others 
would, in our opinion, violate both state and federal law and possibly violate the Florida and federal 
Constitutions. 

 
SUMMARY 

 

Sections 9, 10, 14, 16, that portion of section 20 which provides that an absentee ballot is illegal if it does 
not include the last four digits of a social security number and certain witness requirements, and that 
portion of section 26 which imposes a criminal penalty for witnessing more than five absentee ballots, of 
chapter 98-129, Laws of Florida, should not be enforced in any county until pre-cleared by the Department 
of Justice or the courts. All other sections can be enforced. 

 
1 Interestingly, in a letter to General Butterworth, Acting Assistant United States Attorney General Bill 
Lann Lee, without mentioning the 5 counties, simply states that "sections 14, 16, ... 20..., and 26 are 
unenforceable." Letter to Florida Attorney General Robert A. Butterworth from Bill Lann Lee, Acting 
Assistant Attorney General, Civil Rights Division, August 14, 1998. 

 
2 Preclearance of chapter 98-129, Laws of Florida, involves application of section 5 of the voting rights act 
of 1965. Section 5 of the act requires states with covered jurisdictions (counties) to pre-clear any changes 
to their election laws through the United States Department of Justice. 42 U.S.C. 1973c(1982). Section 2 
prohibits any state or political subdivision from imposing a voting practice which results in the denial of 
the right to vote. 42 U.S.C. 1973(a)(1982). A person can prove a violation of section 2 if they can show that 
they did not have an equal opportunity to participate in the political process and elect representatives of 
their choice. 42 U.S.C. 1973(b)(1982). 
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DE 02-02 - March 8, 2002 
Universal Primary § 46, Ch. 2001-40, L.O.F. Art. VI, S. 5(b), Florida Constitution 

 
To: The Honorable David C. Leahy, Supervisor of Elections, Miami-Dade County Elections Office, 
111 NW 1 Street, Suite 1910, Miami, Florida 33128-1962 

 
Prepared by: Division of Elections 

 
Dear Mr. Leahy: 

 
This is in response to your request for an advisory opinion regarding the Universal Primary contest in 
the 2002 election cycle. You are the Supervisor of Elections for Miami-Dade County and pursuant to 
section 106.23(2), Florida Statutes, the Division of Elections has authority to issue an opinion to you. 

 
You essentially ask the following: 

 
Since the Legislature has eliminated the 2002 Second Primary, does the runoff for a Universal 
Primary contest move to the General Election or is the candidate who receives the highest 
number of votes in the primary elected to office? 

 
The answer to your question is the candidate who receives the highest number of votes in the primary 
is nominated, not necessarily elected, to office. 

 
Article VI, Section 5(b), Florida Constitution, addresses the issue of what is now being referred to as a 
"universal primary." This provision reads: 

 
"If all candidates for an office have the same party affiliation and the winner will have no 
opposition in the general election, all qualified electors, regardless of party affiliation, may 
vote in the primary elections for that office." 

 
This provision allows all voters to vote in such a primary election contest but does not change the fact 
that it is still a primary contest. Each political party is allowed only one nominee to represent them in 
the general election pursuant to section 100.051, Florida Statutes. 

 
The 2002 election cycle is new for Florida, as there is no second primary. Section 46, Chapter 2001- 40, 
Laws of Florida, provides that "[t]he candidate receiving the highest number of votes cast in each 
contest in the primary election shall be declared nominated for such office." Therefore, the candidate 
who receives the most votes, not the majority of votes, in the only primary election contest in 2002 will 
be declared the party nominee. If there is no further opposition in the general election, that nominee 
will be deemed to have voted for himself and will therefore be the winner pursuant to section 46, 
Chapter 2001-40, Laws of Florida. 

 
SUMMARY 

The elimination of the 2002 Second Primary allows for the candidate who receives the highest 
number of votes in the 2002 Primary to be nominated for that office. 

 
Sincerely, Prepared by: 

Amy K. Tuck 
Assistant General Counsel 

L. Clayton Roberts 
Director, Division of Elections LCR/AKT/ees 
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DE 02-04 - April 10, 2002 
Mail Ballot Election § 106.23(2), 567, 101.6101-101.6107, 101.6102(2), 567.03, 567.07, 
Florida Statutes 

 
To: The Honorable Doug Wilkes, Supervisor of Elections, Santa Rosa County, 6495 Caroline Street, 
Milton, Florida 32570 

 
Prepared by: Division of Elections 

 
 

Dear Mr. Wilkes: 
 

This is in response to your request for an advisory opinion regarding mail ballot elections. You are the 
Supervisor of Elections for Santa Rosa County and pursuant to section 106.23(2), Florida Statutes, the 
Division of Elections has the authority to issue an opinion to you. You ask: 

 
Would it be lawful to conduct a Local Option Election as prescribed in Chapter 567, Florida 
Statutes, as a Mail Ballot Election as prescribed by the "Mail Ballot Election Act", Sections 101.6101 
- 101.6107, Florida Statutes? 

 
The answer to your question is yes. 

 
The "Mail Ballot Election Act" is prescribed in sections 101.6101 - 101.6107, Florida Statutes. These sections 
provide that a mail ballot election may be conducted if: 

 
"1. The election is a referendum election at which all or a portion of the qualified electors of one 
of the following subdivisions of government are the only electors eligible to vote: 

(a) Counties; 

(b) Cities; 

(c) School districts covering no more than one county, or; 

(d) Special districts; 
 

2. The governing body responsible for calling the election and the supervisor of elections 
responsible for the conduct of the election authorize the use of mail ballots for the election; and 

 
3. The Secretary of State approves a written plan for the conduct of the election, which shall 
include a written timetable for the conduct of the election, submitted by the supervisor of 
elections." 

 
In addition, a mail ballot election may not be conducted if there are any candidates on the ballot or if the 
election is held on the same day as another election in the same jurisdiction. See 101.6102(2), Florida 
Statutes. 
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A local option election is held to determine if the sale of intoxicating liquors, wines, or beer shall be 
prohibited; and if allowed, whether to allow the sales by the package only or sales by the package and 
drink. Section 567.07, Florida Statutes. For a local option election, the mode of the election is to be the 
same as general elections. Section 567.03, Florida Statutes. Therefore, a local option election would fall 
within the requirements of a mail ballot election and may be held accordingly. It should be noted that all 
applicable procedures must be complied with. 

 
SUMMARY 

 

A local option election as provided in Chapter 567, Florida Statutes, may be held by mail ballot election. 
 

Sincerely, 
L. Clayton Roberts 
Director, Division of Elections 

 
Prepared by: 
Amy K. Tuck 
Assistant General Counsel 

LCR/AKT/ees 
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DE 02-11 - August 21, 2002 

Election Audit Data § 101.56, 101.545, Florida Statutes 

To: The Honorable Miriam M. Oliphant, Supervisor of Elections, Broward County, 115 South Andrews 
Avenue, Room 102, Fort Lauderdale, Florida 33301 

Prepared by: Division of Elections 

Dear Ms. Oliphant: 

This is in response to your request for an advisory opinion regarding election audit data. You are the 
Supervisor of Elections for Broward County and pursuant to section 106.23(2), Florida Statutes, the 
Division of Elections has authority to issue an opinion to you. You essentially ask the following: 

1. Immediately following an election whether or not audit data can be downloaded to flash 
cards prior to the ten (10) day period for the sealing of machines? 

2. Whether or not data downloaded onto flash cards would satisfy state requirements? 

3. Whether or not Supervisor of Elections would then be permitted to clear said machines prior 
to the ten (10) day state statutory period? 

Your first question is answered in the affirmative as section 101.56, Florida Statutes, requiring the 10 day 
period for sealing machines after an election count is scheduled to be repealed effective September 2, 
2002. Therefore, after that date, the ten (10) day period is no longer required by law. The repeal of this 
section of law also addresses your third question and results in the same answer. 

Your second question is answered in the affirmative. I would draw your attention to section 101.545, 
Florida Statutes, regarding the retention and destruction of election materials. 

Should you decide to download election data to flash cards or any other media, extreme caution should 
be used. In addition, a clear audit trail should be adhered to in the event the records are needed, as in the 
case of a contest. 

SUMMARY 

You may download election audit data to other media as long as attention is paid to the audit trail and 
retention of records. 

Sincerely, 
 
 

Edward C. Kast 
Director, Division of Elections 

 
Prepared by: 
Amy Tuck Whitman Assistant 
General Counsel EK/ATW/ees 
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DE 02-12 - August 27, 2002 
Requesting and Delivering Absentee Ballots § 101.62, 101.64, Florida Statutes 

 
To: Mr. Al Cardenas, Chairman, Republican Party of Florida, Post Office Box 311, Tallahassee, 
Florida 32302 

 
Prepared by: Division of Elections 

 
Dear Mr. Cardenas: 

 
This is in response to your request for an advisory opinion regarding absentee ballot requests. You are the 
Chairman of the Republican Party of Florida. Therefore, pursuant to section 106.23(2), Florida Statutes, the 
Division of Elections has authority to render this opinion to you. You are asking for clarification as to what 
information is required in order for an elector, the elector's immediate family or legal guardian to properly 
request an absentee ballot. In addition, you are requesting information regarding the return of absentee 
ballot requests and completed absentee ballots. You have asked the following questions: 

1. What information must an elector, or a member of the elector's immediate family or legal 
guardian, provide to a supervisor of elections in order to properly request an absentee ballot? 

2. Are there any limitations on the delivery by a third party to the supervisor of elections of 
absentee ballot requests which have been duly completed and executed by the elector or a 
member of the elector's immediate family or legal guardian? 

3. Are there any limitations on the delivery by a third party of completed absentee ballots to the 
supervisor of elections? 

The Florida Election Reform Act, Chapter 2001-40, Laws of Florida, made many changes to the law 
regarding absentee ballots. Pursuant to section 101.62(1)(b), Florida Statutes, the following information 
must be provided by an elector to a supervisor of elections in order to properly request an absentee ballot: 
the name of the elector, the elector's date of birth, the elector's address and the elector's signature, if it is 
a written request. The following information must be provided by a member of an elector's immediate 
family or legal guardian to a supervisor of elections in order to properly request an absentee ballot: name 
of the elector for whom the ballot is requested, the elector's address, the elector's date of birth, the 
requester's name, the requester's address, the requester's driver's license number, if available, the 
requester's relationship to the elector and the requester's signature if it is a written request. Section 
101.62(1)(b), Florida Statutes. 

 
The second question you proposed is answered in the negative. The absentee ballot provisions do not 
prevent a third party from delivering a completed absentee ballot request to the supervisor of elections 
either by mail or in person. 
Your third question is also answered in the negative. The Florida Election Reform Act repealed section 
101.647, Florida Statutes. This section of law previously limited the return of absentee ballots by someone 
other than the elector to no more than two absentee ballots per election. However, effective January 1, 
2002, this section of law was repealed. Therefore, there is no limit on the number of completed absentee 
ballots a third party may deliver to a supervisor of elections. 
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SUMMARY 
 

Electors must provide their name, address, date of birth and signature (if it is a written request) to their 
supervisor of elections in order to properly request an absentee ballot. An elector's immediate family or 
legal guardian must provide the elector's name, address, and date of birth, as well as the requester's name, 
address, driver's license number (if available), relationship to the elector and the requester's signature (if 
it is a written request). Third parties may provide absentee ballot request forms to electors in order that 
the elector can complete the form and return it to the supervisor of elections by mail, in person or by 
delivery to a third party for transmittal to the supervisor. In addition, there are no limitations on the 
delivery by a third party of completed absentee ballots to supervisors of elections. 

 
Sincerely, 

 
 

Edward C. Kast 
Director, Division of Elections 

 
 

Prepared by: 
Amy Tuck Whitman Assistant 
General Counsel EK/ATW/ees 
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FEDERAL ELECTION RECORDS 

CROSS REFERENCES 

This subchapter is referred to in 42 USCS § 1971. 

§ 1974. Retention and preservation of records and papers by officers of elections; 
deposit with custodian; penalty for violation. 

Every officer of election shall retain and preserve, for a period of twenty-two months from the date of 
any general, special, or primary election of which candidates for the office of President, Vice President, 
presidential elector, Member of the Senate, Member of the House of Representatives, or Resident 
Commissioner from the Commonwealth of Puerto Rico are voted for, all records and papers which come 
into his possession relating to any application, registration, payment of poll tax, or other act requisite to 
voting in such election, except that, when required by law, such records and papers may be delivered to 
another officer of election and except that, if a State or the Commonwealth of Puerto Rico designates a 
custodian to retain and preserve these records and papers at a specified place, then such records and 
papers may be deposited with such custodian, and the duty to retain and preserve any record or paper 
so deposited shall devolve upon such custodian. Any officer of election or custodian who willfully fails to 
comply with this section shall be fined not more than $1,000 or imprisoned not more than one year, or 
both. 
(May 6, 1060, P.L. 86-449, Title III, § 301, 74 Stat. 88.) 

HISTORY: ANCILLARY LAWS AND DIRECTIVES 

Short Titles: 
Act May 6, 1060, P. O. 86-449, § 1, 74 Stat. 86, provided; “This Act [42 USCS §§ 1974 et seq., generally; for full 
classification, consult USCS Tables volumes] may be cited as the ‘Civil Rights Act of 1960’” 

CROSS REFERENCES 

This section is referred to in 42 USCS §§ 1974a, 1974b. 

RESEARCH GUIDE 

Federal Procedure L. Ed: 
Civil Rights, Fed Proc, L Ed §§ 11:75, 88. 
Elections and Elective Franchise, Fed Proc, L Ed §§ 28:9-11. 
Trial. Fed Proc. L Ed § 77:142. 

Am Jur: 
25 Am Jur 2d, Elections §§ 51, 109, 386 

Law Review Articles: 
Redish & Muench, Adjudication of Federal Causes of Action in State Court. 75 Mich L Rev 311: 
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42 USCS § 1974a. INTERPRETIVE NOTES AND DECISIONS ELECTIVE FRANCHISE 

Dismissal of Complaint, purportedly for failure in state claim upon which relief could be granted, which 
alleged that among other things state had adopted rule that, unless appeal were taken from adverse registration 
ruling and new application made prior to final judgement on that appeal, registrars no longer need keep any record 
made in connection with application of anyone to register to vote, and that this rule was integral part of state- 
wide pattern of racial discrimination, reversed. United States v. Mississippi (1965) 380 US 128, 13 L Ed 2d 717, 85 
S Ct 808, 9 FR Serv 2d 20a.2, Case 2, on remand (SD Miss) 256 F Supp 344. 

Purpose of 42 USCS § 1974 et seq. is investigatory in nature, to help Attorney General in determining 
advisability of commencing § 1971 proceedings. Kennedy v. Lynd (1962, CA5 Miss) 306 F2d 322, 6 FR Serv 2d 17, 
cert den 371 US 952, 9 L Ed 2d 500, 83 S Ct 507. 

§ 1974a. Theft, destruction, concealment, mutilation, or alteration of records or papers; penalties 

Any person, whether or not an officer of election or custodian, who willfully steals, destroys, conceals, 
mutilates, or alters any record or paper required by section 301 [42 USCS § 1974] to be retained and 
preserved shall be fined not more than $1,000 or imprisoned not more than one year, or both. (May 6, 
1960, P.L. 86-449, Title III, § 302, 74 Stat. 88.) 

 
 

CROSS REFERENCES 

This section referred to in 42 USCS § 1971. 

§ 1974b. Demand for records or papers by Attorney General or representative; statement of basis 
and purpose. 

Any record or paper required by section 301 [42 USCS § 1974] to be retained and preserved shall, upon 
demand in writing by the Attorney General or his representative directed to the person having custody, 
possession, or control of such record or paper, be made available for inspection, reproduction, and 
copying at the principal office of such custodian by the Attorney General or his representative. This 
demand     shall     contain      a     statement     of     the     basis     and      purpose      therefor.  (May      6, 
1960, P.L. 86-449, Title III § 303, 74 Stat. 88) 

 
 

CROSS REFERENCES 

This section referred to in 42 USCS §§ 1971, 1974d. 

RESEARCH GUIDE 

Federal Procedure L Ed; 
Elections and Elective Franchise. Fed Proc, L Ed § 28.9. 



165  

FEDERAL ELECTION RECORDS  42 USCS § 1974d, n1 

INTERPRETIVE NOTES AND DECISIONS 

1. Rights conferred 
2. Inspection procedure 
3. State officials 
4. Time for compliance 

1. Rights conferred 
District court, having assumed action commenced in state court via removal jurisdiction, erred in refusing to 

dismiss action against Attorney General, seeking injunction against effectuation of disclosure provisions of this Act since 
State had no power to entertain suit enjoining Attorney General’s actions. Kennedy v. Bruce (1962, CA5 Ala) 298 F2d 860. 

2. Inspection procedure 
Special summary investigatory proceedings contemplated by 42 USCS §§ 1974 et seq. do not call into play detailed 

mechanisms of Federal Rules of Civil Procedure, nor are they affected by pendency of § 1971 case, Kennedy v. Lynd (1962, 
CA5 Miss) 306 F2d 222, 6 FR Serv 2d 17, cert den 371 US 952, 9 L Ed 2d 500, 63 S Ct 507; Re: Coleman (1962, SD Miss) 208 F 
Supp 199, aff’d (CA5 Miss) 313 F2d 867, cert den 373 US 950, 10 L Ed 2d 705, 83 S Ct 1681. 

3. State officials 
District court erred in refusing to require state registrar to produce those voting records prepared or compiled 

prior to incumbency of present registrar since registrar was party, not because Attorney General was seeking judicial 
declaration that such official had violated federal statutes or constitutional rights, but because he was “officer of election” 
of 42 USCS § 1974e and the “person having custody, possession, or control of such records” of § 1974b. Kennedy v. Lynd 
(1962, CA5 Miss) 306 F2d 222, 9 FR Serv 2d 17, cert den 371 US 952, 9 L Ed 2d 500, 83 S Ct 507. 

Demand for documents addressed to “circuit clerk” entitled Attorney General to view those in possession of 
registrar, where circuit clerk and registrar were one and same person. Kennedy v. Owen (1963, CA5 Miss) 321 F2d 116. 

4. Time for compliance 
Period of 15 days is reasonable time within which state registrar could comply with requirement of making records 

available for inspection. Re: Gordon (1963, SD Miss) 218 F. Supp. 826. 

§ 1974c. Disclosure of records and papers. 

Unless otherwise ordered by a court of the United States, neither the Attorney General nor any employee 
of the Department of Justice, nor any other representative of the Attorney General, shall disclose any 
record of paper produced pursuant to this title [42 USCS §§ 1974-1974e], or any reproduction or copy, 
except to Congress and any committee thereof, governmental agencies, and in the presentation of any   
case    or    proceeding    before    any    court    or    grand    jury. (May 6, 1960, P.L. 86-449, Title III, § 304, 
74 Stat. 88.) 

CROSS REFERENCES 

This section is referred to in 42 USCS § 1971. 

RESEARCH GUIDE 
 

Federal Procedure L Ed: 
Elections and Elective Franchise, Fed Proc, L Ed § 28:10. 
Evidence, Fed Proc, L Ed § 33:215. 
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42 USCS § 1974 ELECTIVE FRANCHISE 

§ 1974d. Jurisdiction to compel production of records or papers. 

The United States district court for the district in which a demand is made pursuant to section 303 [42 
USCS § 1974b], or in which a record or paper so demanded is located, shall have jurisdiction by 
appropriate process to compel the production of such record or paper. 
(May 6, 1960, P.L. 86-499, Title III, § 305, 74 Stat. 88.) 

CROSS REFERENCES 

This section is referred to in 42 USCS § 1971. 

RESEARCH GUIDE 
 

Federal Procedures L Ed: 
Elections and Elective Franchise, Fed Proc, L Ed § 28:11. 

Law Review Articles: 
Redish & Muench, Adjudication of Federal Causes of Action in State Court. 75 Mich L Rev 311. 

INTERPRETIVE NOTES AND DECISIONS 

1. Generally 
2. Propriety of relief 

1. Generally 
District court erred in accepting state’s affidavits that no basis existed for Attorney General’s request to inspect 

voting records and dismissing his application under 42 USCS § 1974d, since Attorney General’s request, without proof was 
sufficient to require disclosure. Kennedy v. Bruce (1962, CA5 Ala) 298 F2d 860. 

Special summary investigatory proceedings contemplated by 42 USCS §§ 1974 et seq. do not call into play detailed 
mechanisms of Federal Rules of Civil Procedure, nor are they affected by pendency of § 1971 case. Kennedy v. Lynd (1962, 
CA5 Miss) 306 F2d 222, 6 FR Serv 2d 17, cert den 371 US 952, 9 L Ed 2d 500, 83 S Ct 507. 

2. Propriety of relief 
District court erred in refusing to require state registrar to produce these voting records prepared or compiled 

prior to incumbency or present registrar since registrar was party, not because Attorney General was seeking judicial 
declaration that such official had violated federal states or constitutional rights, but because he was “officer of election” of 
42 USCS § 1974e and “person having custody, possession, or control of such records; of § 1974b. Kennedy v. Lynd (1962, 
CA5 Miss) 306 F2d 222, 6 FR Serv 2d 17, cert den 371 US 952, 9 L Ed 2d 500, 83 S Ct 507. 

Limiting decree to permit inspection as to papers in office only as of date of filing of suit, while excluding 
mandatory disclosure of subsequent registration data, imposes too narrow a construction upon this Act. Kenned v. Lewis 
(1963, CA5 Miss) 352 F2d 210, cert den 377 US 932, 12 L Ed 2d 295, 84 S Ct 1334, reh den 377 US 985, 12 L Ed 2d 753, 84 S 
Ct 1881. 

§ 1974e. “Officer of election” defined. 

As used in this title [42 USCS §§ 1974 et seq.], the term “officer of election” means any person who, under color of any 
Federal, State, Commonwealth, or local law, statute, ordinance, regulation, authority, custom, or usage, performs or is 
authorized to perform any function, duty, or task in connection with any application, registration, payment of poll tax, or 
other act requisite to voting in any general special, or primary election at which votes are cast for candidates for the office 
of President, Vice President, presidential elector, Member of the Senate, Member of the House of Representatives, or 
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Resident Commissioner from the Commonwealth of Puerto Rico. 
(May 6, 1960, P.L. 86-449, Title III, § 306, 74 Stat.88.) 

CROSS REFERENCES 

This section is referred to in 42 USCS § 1971. 

RESEARCH GUIDE 
 

Federal Procedure L Ed: 
Elections and Elective Franchise, Fed Proc L Ed § 28:9. 

INTERPRETIVE NOTES AND DECISIONS 

District court erred in refusing to require state registrar to produce these voting records prepared or 
compiled prior to incumbency or present registrar since registrar was party, not because Attorney General was 
seeking judicial declaration that such official had violated federal states or constitutional rights, but because he 
was “officer of election” of 42 USCS § 1974e and “person having custody, possession, or control of such records; 
of § 1974b. Kennedy v. Lynd (1962, CA5 Miss) 306 F2d 222, 6 FR Serv 2d 17, cert den 371 US 952, 9 L Ed 2d 500, 
83 S Ct 507. 
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VOTING ACCESSIBILITY FOR THE ELDERLY AND HANDICAPPED ACT 
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Please see: Help America Vote Act, Title II, Subtitle D, Part 2, Sec. 261-265 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF FLORIDA 

PENSACOLA DIVISION 

CASE NO. 3:00-cv-533/LAC 

GEORGE W. BUSH and RICHARD CHENEY, Candidates for the Office of President and Vice President of 
the United States, and THE REPUBLICAN PARTY OF FLORIDA, Plaintiffs, 

v. 

THE HILLSBOROUGH COUNTY CANVASSING BOARD, THE OKALOOSA COUNTY CANVASSING BOARD, 
THE ORANGE COUNTY CANVASSING BOARD, THE PASCO COUNTY CANVASSING BOARD, THE POLK 
COUNTY CANVASSING BOARD, THE COLLIER COUNTY CANVASSING BOARD, THE WALTON COUNTY 
CANVASSING BOARD and ALL INDIVIDUAL MEMBERS OF THE AFOREMENTIONED BOARDS, 
Defendants, 

 

CORRECTED TEMPORARY RESTRAINING ORDER 
 

THIS CAUSE comes before the Court on Plaintiffs’ Motion for Temporary Restraining Order. 

1. This Court entered declaratory judgement granting in part and denying in part the relief 
requested by Plaintiffs George W. Bush, Secretary Dick Cheney, and the Republican Party of Florida on 
December 3, 2000. 

2. In that declaratory judgement, this Court Ordered: 
‘that any state statute, regulation, administrative rule, or 
procedure that rejects a federal write-in ballot, which has 
been signed pursuant to the oath provided therein, (A) 
solely because the ballot envelope does not have an APO, 
FPO, or foreign postmark; or (B) solely because there is no 
record of an application for a state absentee ballot conflicts 
with federal law. 

(Decl.J. at 27, Dec. 8, 2000). 

3. Further in that declaratory judgement, this Court determined the “there are some very real 
conflicts between federal and state law that, if not interpreted correctly, could disenfranchise the men and 
women who fight for the very principle that our democratic society is based-the fundamental right to vote.” 

4. This Court FINDS that unless immediate action is taken to require uniform compliance with this 
Court’s order, there is substantial likelihood that overseas voters will be disenfranchised by County Canvassing 
Boards that are currently conducting recounts. 
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5. This Court further FINDS that Plaintiffs have attempted to provide notice to the affected County 
Canvassing Boards in the State of Florida, but that this Temporary Restraining Order may enter without notice 
due to the unprecedented nature of events surrounding the 2000 Presidential Election in Florida. 

WHEREFORE, as is necessary in aid of this Court’s jurisdiction and in order to effectuate and enforce its 
judgement, it is ORDERED and DECLARED that, 

All County Canvassing Boards are required to include in any recounts of ballots conducted pursuant to 
state law all previously rejected federal write-in ballots that are covered by the Court’s Declaratory Judgement 
entered on December 8, 2000 in this action, and must report these results with the recount results to be 
forwarded to the Circuit Court of the Second Judicial Circuit by 2:00 p.m., December 10, 2000. 

ORDERED nunc pro tunc this 9th day of December, 2000. 
 
 
 
 

LACEY A. COLLIER 
United States District Judge 

 
 
 
 

NOTES: 

1. Pasco and Walton Counties were dismissed from this case before it was heard. 
2. NO changes were made to the UOCAVA sections dealing with federal write-in ballots, 

requiring the timely requests. 
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SUMMARY OF APPLICABLE COURT CASES 
 

The following are presented to assist members of the various canvassing boards in understanding general 
principles. It is important to understand that the outcome of each case and each challenge depends on its own 
facts. The cases serve only to provide general principles of law and should only be relied upon to that extent. As 
always, before reliance on any judicial decision, a complete Shephard’s search (a check to see if the case is still 
valid) should be performed. 

 
1. Anderson v. Canvassing and Election Board of Gadsden County, 399 So. 2d 1021 (Fla. 1st DCA 1981) – 
This case involved a challenge by an unsuccessful candidate alleging that the County Canvassing Board 
improperly rejected certain absentee ballots. The First District Court of Appeal held that the County Canvassing 
Board could compare signatures on absentee ballots with those on registration books in determining validity of 
absentee ballots. In quoting from Boardman v. Esteva, 323 So. 2d 259 (Fla. 1976), the court noted that the 
judgements of a county canvassing board are presumptively correct. If the rationale is not clearly outside legal 
requirements, then the canvassing board’s decision should be upheld rather than substituted by the court. 

 
2. Beckstrom v. Volusia County Canvassing Board and Robert Vogel, 707 So. 2d 720 (Fla. S. Ct. 1998) – In 
this major test of Florida’s new absentee ballot provisions, the court considered a protest and found that there 
were absentee ballots which did not bear a voter’s signature and address of an attesting witness. There were 
other procedural problems as well, including overmarking ballots instead of creating duplicates, and the court 
applied a Boardman analysis to these facts. The court found that the remarking procedure was not in substantial 
compliance and the integrity of the election was compromised. However, the court found no evidence of fraud 
and, based on an accurate recount conducted in open court, ruled that the will of the people had been effected 
even with respect to those ballots which bore no voter signature or signature and address of an attesting 
witness. 

 
3. Boardman v. Esteva, 323 So. 2d 259 (Fla. 1976), cert. denied 425 U.S. 967. – The leading election law 
decision of the Florida Supreme Court was handed down by the Court in 1976 in the Boardman v. Esteva case. 
The Court found previous opinions unacceptable and articulated a new standard to determine whether 
absentee ballots would be counted by elections officials: The underlying concern of the election officials in 
making the initial determination as to the validity of the absentee ballots is whether they were cast by qualified, 
registered voters, who were entitled to vote absentee and who did so in a proper manner Id. At 269 – The Court 
cited three factors to be considered by a canvassing board in measuring the effect of irregularities on the validity 
of absentee ballots. Presence or absence of fraud, gross negligence, or intentional wrong doings; Whether there 
has been substantial compliance with the essential requirements of the absentee voting law; and Whether the 
irregularities complained of adversely affect the sanctity of the ballot and the integrity of the election. Id. At 269 
– Therefore strict technical compliance with absentee voting laws is not a requirement for a ballot to be counted 
by the canvassing board. 

 
4. Broward County Canvassing Board v. Alfred Hogan, 607 So. 2d 508 (Fla. 4th DCA 1992). – Losing city 
council seat candidate brought an action seeking manual recount of election results. The Fourth District Court of 
Appeals held that the county canvassing board acted within its discretion in deciding to defer to the count of the 
tabulation equipment following proper calibration and testing in response to the demand of the candidate for a 
manual recount of election results and, thus, mandamus to compel manual recount was improper. 

 
5. State of Florida, ex rel. Bill Chappell v. Bob Martinez, et al., 536 So. 2d 1007 (Fla. 1988). – The Florida 
Supreme Court held that the county canvassing board had substantially met the requirement of forwarding 
election results to the Department of State by the seventh day following the election where it had telephoned 
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the results to the Department of State within that time, even though the original certificate did not arrive at the 
Department of State until three days later. 

 
6. Cullen v. Cheal and Sawyer, 586 So. 2d 1288 (Fla. 3rd DCA 1991). – A private citizen has no standing 
under section 106.27, Florida Statutes, to seek to enjoin the issuance of a certificate of election. Section 106.27, 
Florida Statutes, vests the enforcement power of chapter 106 in the Division of Elections and the Florida 
Elections Commission, as well as any other officers or agencies of government empowered by law to investigate, 
act upon, or dispose of an alleged violation of the Election Code. 

 
7. Matter of Finno, 546 So. 2d 805 (Fla. 4th DCA 1989). – Distinguished between “filing” a protest with the 
canvassing board or circuit court and “presenting” a protest to a “circuit judge.” Finno had met with the judge 
on Saturday following the election (4 days after the election) at the courthouse and hand delivered (presented) 
his protest to the judge. However, he didn’t actually file anything with the court until October 11 (7 days after 
the election). The circuit court dismissed the protest which was later overturned on appeal because the 
appellate court held that a personal meeting with the judge on Saturday constituted “presenting” the matter to 
the judge as that term is used in Section 102.166(11), F.S. [Fla. Statutes 102.166(11) repealed by s. 1. ch. 99-339, 
Laws of Fla.] 

 
8. Fleck v. Carter, 392 So. 2d 37 (Fla. 1st DCA 1980). – This case involved a defeated incumbent challenging 
the election in alleging irregularities in absentee ballots. The court held that the challenge on the absentee 
ballots containing allegedly defective voters’ certificates was untimely in that the defeated incumbent failed to 
timely protest the canvass of ballots prior to their removal from the envelope. However, the court went on to 
note that there was no bar to a challenge for reasons if illegality not apparent on the certificates. Once again, 
the court noted that the primary consideration in an election contest is to determine whether the will of the 
people has been effected. 

 
9. Howanitz v. Blair, 394 So. 2d 479 (Fla. 3rd DCA 1981). – This case involved a challenge filed by an 
unsuccessful political party candidate for a county commission seat. After the absentee ballots were counted, 
the unsuccessful candidates lost by one vote. The court held that where the irregularities complained of were 
not apparent on the face of the voter’s certificate, such irregularities were not waived for failure to challenge 
before the absentee ballot was removed from the mailing envelope. 

 
10. State ex rel. Hutchins v. Tucker, 142 So. 754 (Fla. 1st DCA 1983). – This case involved a challenge to 
certain absentee ballots not being counted, and although the case is over 50 years old, it makes for interest 
reading in that issue of substantial compliance with applicable law is discussed. 

 
11. McLean v. Bellamy, 437 So. 2d 737 (Fla. 1st DCA 1983). – This case involved an unsuccessful candidate for 
a city commission bringing an action alleging invalidity of absentee ballots. In upholding the canvassing board’s 
finding, the First District Court of Appeal relied on the Boardman v. Esteva validity of absentee ballots. Using this 
analysis, the courts will try to determine from the record if there was: 

a) The presence or absence of fraud, gross negligence or intentional wrong doing; 
b) Whether there has been substantial compliance with the essential requirements of the 

absentee voting law; 
c) Whether the irregularities complained of adversely affect the sanctity of the ballot, the integrity 

of the ballot and the integrity of the election. 
Using this analysis, this court in McLean v. Bellamy concluded that unrequested absentee ballots, improperly 
witnessed absentee ballots, absentee ballots that had nonconforming voter’s certificate on the envelope and 
ballots that were distributed to unauthorized persons were not the type of misconduct on the part of election 
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officials that necessitated declaring these absentee ballot improper, and therefore, not subject to be conducted. 
The court concluded that: 

 
It is obvious that the subject election was managed by election officials in a manner other than in strict 
conformance with the applicable voting laws. It may well be that such irregularities were the result of negligence 
on the part of the election officials. However, any such negligence avails the appellant nothing because such 
negligence did not descend to the kind of gross negligence which the Supreme Court in Boardman equated with 
fraud or intentional wrong doing. 

 
12. Morse v. Dade County Canvassing Board, 456 So. 2d 1314 (Fla. 3rd DCA 1984). – This decision held that a 
county canvassing board is a neutral body whose functions are ministerial in nature and is without standing to 
question results of an election. After completion of the canvassing pursuant to section 102.141, a canvassing 
board is obligated in absence of a protest to certify the results to the Department of State, the Clerk of Circuit 
Court, and the Supervisor of Elections. 

 
13. State el rel. Peacock v. Latham, 170 So. 475 (Fla. 1936). – This case held that were election ballots could 
be reprinted and the name of a candidate whom a recount and recanvass showed was nominated for county 
judge in the Democratic Primary should be substituted for name of candidate which had been certified by 
canvassing board after the initial count as having won nomination, notwithstanding that absentee ballots had 
already begun to be cast. The Court relied on the principle that where a statute requires performance of an 
official duty, the right to have that duty performed continues as long as an official upon which it devolves fails 
and refuses to perform such duty. 

 
14. People Against Tax Revenue Mismanagement, Inc. v. County of Leon, FL, 583 So. 2d 1373 (Fla. 1991). – 
The government should never appear to be shading a ballot summary to favor one position or another. 
However, the court held that the fact that some questionable language appears on the ballot is not enough itself 
to invalidate the entire referendum. Rather, the reviewing court must look to the totality of the ballot language 
as such language would be construed by a reasonable voter. A court may interfere with the right of the people 
to vote on referendum issues only if the language in the proposal is clearly and conclusively defective. 

 
15. Protest of Election Returns and Absentee Ballots in the Nov. 4, 1997 City of Miami, Fla. Election, 1998 
WL 107952 (Fla. App. 3rd DCA 1998). – Lower courts found an extensive “pattern of fraudulent, intentional and 
criminal conduct that resulted in such an extensive abuse of the absentee ballot laws that it can fairly be said 
that the intent of these laws was totally frustrated.” In the initial election for Mayor neither candidate received a 
majority of votes cast although Carollo barely missed winning outright; the two headed to a run-off election 
which Suarez won. A protest was filed by Carollo. The trial court found that the absentee ballot voter fraud 
scheme had “literally and figuratively stole the ballot from the hands of every honest voter in the City of Miami” 
and that “the integrity of the election was adversely affected.” The trial court threw out the election results and 
called for a new election. Upon appeal, the Appellate Court told the trial court to throw out the absentee ballots 
since that is where the fraud occurred and to certify the mayoral winner on the precinct vote only. 

 
16. Rahn v. Chetlain, - This is a circuit court decision from Manatee County holding that counts done by 
machine are presumed to be correct. Additionally, the Court held that the canvassing board’s decision not to 
count absentee ballots that did not have witness signatures or the proper notary was within its authority and 
that one challenging the election must also show a reasonable probability that the election results would have 
been altered but for the irregularities alleged in the complaint. 
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17. Spradley v. Bailey, 292 So. 2d 27 (Fla. 1st DCA 1974). – In this case the court held that absentee ballots 
which were returned to the county supervisor of elections by a campaign worker and not by the electors were 
invalid. Additionally, absentee ballots cast by electors who were actually present in the county during the entire 
time the polls were open were invalid. It should be noted that the First District Court of Appeal in this case held 
that statutory requirements for exercising the privilege to vote absentee must be specifically followed and 
construed. However, several years later in McLean v. Bellamy, the First District Court of Appeal held that 
substantial compliance with absentee voting laws is all that is required to give legality to the ballot. (also see 
Boardman v. Esteva) 

 

18. Wadhams v. Board of County Commissioners of Sarasota County, 567 So. 2d 414 (Fla. 1990). – County 
charter amendments adopted by referendum through ballot which did not include statutorily required 
explanation statement of chief purpose of measures were invalid and would be stricken. Pursuant to section 
101.161 (10), Florida Statutes. 

 
19. Wakulla County Absentee Voter Intervenors v. Flack, 419 So. 2d 1124 (Fla. 1st DCA 1982). – The Court 
held that the record established that five illiterate electors received assistance in a manner other than that 
provided by the law and, that under the circumstances of the case, such ballots were not cast is substantial 
compliance. Additionally, the court held that section 101.051 F. S, governing assistance that may be given to 
illiterate electors in casing absentee ballots applied to all electors who sought assistance in voting absentee. It is 
important to note that this case is a clear example that judicial decisions on voting irregularities will depend on 
the particular facts that are before the court. 
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SUMMARY OF APPLICABLE COURT CASES 
 

Added to the Canvassing Board Manual December 2005 
 

Braxton v. Holmes County Election Canvassing Board, 870 So. 2d 958 (Fla. 1st DCA 2004). – Candidate for sheriff 
who lost election by five votes brought an election challenge alleging fraud, gross negligence, and improper 
counting of ballots. The District Court of Appeal held that the trial court was required to review the canvassing 
board’s rejection of absentee ballots, and the trial court was required to include ballots segregated as 
undervotes in presidential election in its manual recount. 

 
American Federation of Labor and Congress of Industrial Organizations v. Hood, 885 So. 2d 373 (Fla. 2004). – 
This case involved voters and labor organizations who petitioned for writ of mandamus to challenge precinct- 
specific requirement for casting provisional ballot. The Supreme Court held that precinct-specific provision of 
statute requiring voter to be registered and eligible to vote in precinct where provisional ballot was cast is 
constitutional. 

 
The Florida Democratic Party v. Hood, 342 F.Supp.2d 1073 (N.D. Fla. 2004). – Political party sued the State of 
Florida, seeking preliminary injunction barring election workers from denying provisional ballots to prospective 
voters believed to not be registered at polling place. The District Court held that Help America Vote Act (HAVA) 
conferred the right to vote enforceable under § 1983; HAVA did not require that ballots cast in wrong precincts 
be counted; HAVA did require that voters believing they were registered be given the opportunity to cast 
provisional ballots subject to disallowance if voters were wrong. 
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APPLICABLE COURT CASES 
 

SUMMARY OF APPLICABLE COURT CASES 
 

Added to the Canvassing Manual September 2007 
 

Gelzer v. Diamon, 920 So. 2d 1235 (Fla. 5th DCA 2006) – Non-incumbent candidates brought action against city 
elections canvassing board and incumbent candidates alleging that some absentee ballots had been mailed to 
the Supervisor of Elections in violation of city election ordinance and should be disqualified. The District Court of 
Appeals held that the city election ordinance on mailing of absentee ballots was ambiguous and absentee ballots 
mailed to voters by election consultants could be counted. 
 
Cobb v. Thurman, 957 So. 2d 638 (Fla. 1st DCA 2006) – The case involved a state political party’s complaint for 
emergency declaratory and injunctive relief against the Secretary of State regarding posting of notices to 
electors at polling places that a vote for a withdrawn congressional candidate from an opposing political party 
would be a vote for that party’s substitute. The District Court of Appeals held that the Secretary of State’s 
proposed notice violated the impartiality requirements of the Election Code and notice proposed by supervisors 
of elections was impartial. 
 
CBS Broadcasting Inc. v. Cobb, 470 F. Supp. 2d 1365 (S.D. Fla. 2006) – New organizations brought action against 
state election officials, challenging the constitutionality of Florida Statute § 102.031 prohibiting solicitation of 
voters, including the taking of exit polls, within 100 feet of polling place. The District Court held that the statute 
was not narrowly tailored to accomplish significant state interests. 
 
Wexler v. Anderson, 452 F. 3d 1226 (C.A. Fla. 2006) – Election officials and registered voters sued state officials, 
claiming that the use of touchscreen ballots lacking paper verification of votes violated their federal 
constitutional rights. The Court of Appeals held that strict scrutiny was not warranted in reviewing Florida’s 
manual recount procedures, Florida’s manual recount procedures were justified by the state’s important 
regulatory interests and therefore did not violate equal protections, and the Florida’s manual recount 
procedures did not violate due process.   
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1S-2.031 Recount Procedures. 
(1) Definitions. As used in this rule, the term: 
(a) “Ballot text image” means an electronic text record of the content of a touchscreen ballot cast by a voter and recorded 

by the voting device. 
(b) “Ballot text image report” means the printout of touchscreen ballot text images for each machine or precinct 

generated pursuant to paragraph (5)(e) of this rule. 
(c) “Canvassing board” means the county canvassing board or the local board responsible for certifying the election 

results for the race undergoing a recount. 
(d) “Hybrid voting system” means an electronic or electromechanical device by which a voter with disabilities interacts 

with an electronic visual display to produce a paper output that contains the contest titles and the voter’s selections, and 
may also contain, but not be limited to, a barcode or other machine-readable optical label containing the voter’s selections. 
A hybrid voting system may be designed to read the vote targets or selections or the machine-readable optical label on the 
paper output. 

(e) “Outstack” refers to the act of segregating, sorting or setting aside ballots either manually, digitally, or by a high-
speed tabulator.  

(f) “Overvote” means that the elector marks or designates more names than there are persons to be elected to an office 
or designates more than one answer to a ballot question and the tabulator records no vote for the office or question. 

(g) “Overvote ballot” means a ballot with a recount race that has an overvote. 
(h) “Race” means any contest for office (including judicial retention), ballot question, or other public measure. 
(i) “Representative” refers to a person designated pursuant to paragraph (3)(d) of this rule. 
(j) “Undervote” means that the elector does not properly designate any choice for an office or ballot question, and the 

tabulator records no vote for the office or question or that the elector designated less than the number of choices allowed 
for the office and the tabulator records those choices. This definition may be altered based upon the individual characteristics 
of each voting system and how the system accounts for blank ballots. 

(k) “Undervote ballot” means a ballot with a recount race that has one or more undervotes. 
(2) General applicability. This rule applies to recounts involving federal, statewide, multi-county, county, and municipal 

elections conducted using any county voting system. The following procedures apply to both machine and manual recounts: 
(a) Presence of canvassing board. All three members of the canvassing board shall be present for the determination or 

decision to resolve a discrepancy during a recount; otherwise, at least two members of the canvassing board shall be present 
during all times a recount is being conducted. Any canvassing board determination or decision must be by majority vote. 

(b) Security of ballots. The Supervisor of Elections shall ensure the security of the ballots at all times during a recount 
including recess and adjournment of the canvassing board. 

(c) Timeliness. All recounts conducted pursuant to this rule must be completed in such a manner as to provide the 
canvassing board sufficient time to comply with the provisions of section 102.112, F.S. After the completion of a recount, the 
results from the machine recount and manual recount shall be used to certify the second set of unofficial returns and official 
returns, respectively. 

(d) Testing of tabulating equipment. The tabulating equipment being used in the recount must be tested pursuant to the 
provisions of section 101.5612, F.S., and each time the election parameters are changed during a recount. The same test deck 
used for the election may be used for the recount. The canvassing board may, but is not required to, use the same tabulating 
equipment on which ballots were originally tabulated. If the test shows no error, the canvassing board shall proceed with the 
recount. If the test indicates an error, the canvassing board shall first correct the error, retest the equipment pursuant to 
section 101.5612, F.S., and then proceed with the recount. 

(e) Open to public. All procedures relating to recounts shall be open to the public. 
(f) Location. Recounts shall be conducted in a room large enough to accommodate, as applicable, the necessary number 

of counting teams, the canvassing board members and representatives of each candidate, political party or political 
committee entitled to have representatives. Members of the public, including the media, shall be allowed to observe the 
recount from a separate area designated by the canvassing board. The area may be outside of the actual recount area but 
must still allow the observers to view the activities. 

(g) Recording and minutes. The activities of the canvassing board in making determinations of ballots to be counted shall 
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be recorded by either audio or audio/video tape. In addition, the minutes of a manual recount shall be made. All tapes and 
minutes are public record. 

(3) Recount initiation, notice and representatives. The following procedures apply to both machine and manual recounts: 
(a) Initiation of recount. A recount shall not begin until after the recount is ordered and notice has been provided as set 

forth in this section. 
(b) Ordering of recount. 
1. If the Secretary of State orders a machine or manual recount, the Division of Elections shall notify: 
a. The supervisor of elections within each county where the recount will occur. 
b. The candidates in the race that is the subject of the recount. 
c. The chairperson of the state executive committee of a political party if the party has a candidate who is entitled to one 

or more representatives pursuant to subparagraph (3)(d)2. 
d. The chairperson of the political committee in support of or in opposition to the ballot issue or judicial retention issue 

that is the subject of the recount. 
e. The candidate or chairperson as specified in sub-subparagraphs b., c., and d., immediately above, informing them to 

contact the supervisor of elections in each county involved in the recount to find out the date, time, and location of the 
recount in that county. 

2. If the canvassing board orders a machine or manual recount, the supervisor of elections or responsible officer of the 
municipality, as applicable, shall notify: 

a. Each municipality that has a race subject to the recount. 
b. The candidates in the race that is the subject of the recount. 
c. The chairperson of the county executive committee of a political party if the party has a candidate who is entitled to 

one or more representatives pursuant to subparagraph (3)(d)2. 
d. The chairperson of the political committee in support of or in opposition to the ballot issue or judicial retention issue 

that is the subject of the recount. 
e. The candidate or chairperson as specified in sub-subparagraphs b., c., and d., immediately above, of the date, time, 

and location of the recount and whether he or she is entitled to one or more representatives at the recount pursuant to 
paragraph (3)(d). 

(c) Notice of recount. 
1. The canvassing board shall publish advance public notice of any recount immediately after the recount is ordered or 

the notice may be published before a recount is ordered as a conditional notice that, if a recount is ordered, the recount will 
occur on a certain date, time, and location. 

2. The notice shall be posted directly on the homepage of the county supervisor of elections’ website or through a link 
to the notice on the supervisor’s homepage. 

3. The notice shall also be published in a newspaper of general circulation in the county or displayed in at least four 
conspicuous locations in the county including on the door of the public entrance to the building where the office of the 
supervisor of elections is housed. Any displayed notice must be accessible to the public 24 hours a day.  

4. If the recount involves only a municipal election, the notice also shall be posted on the municipal clerk’s website or 
through a link to the notice on the clerk’s homepage, at the public entrance to the building where the city clerk’s office is 
located, and in at least three other conspicuous locations in the municipality such as at a community center, public library, 
city park, and city hall. 

(d) Permissible representatives. The following persons or entities are entitled to have representatives present during a 
recount: 

1. In a race, each candidate whose ultimate success or failure in the race could be adversely or favorably impacted by the 
recount is entitled to have: 

a. One representative for the county canvassing board. 
b. One additional representative per counting team during a manual recount. 
2. In a partisan race that is the subject of a recount, each political party with a candidate whose ultimate success or failure 

in the race could be adversely or favorably impacted by the recount is entitled to have: 
a. One representative for the canvassing board. 
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b. One additional representative per counting team during a manual recount. 
3. In a recount race involving a ballot issue or judicial retention race, any political committee that registered before an 

election in specific support of or opposition to the ballot issue or a judicial retention race is entitled to have: 
1. One representative for the county canvassing board. 
2. One additional representative per counting team during a manual recount; however, if more than one registered 

committee supports or opposes an issue, only one representative per counting team is allowed for each side of a ballot issue, 
regardless of the number of committees in support of or in opposition to the ballot issue. 

(e) Names of representatives to be provided. The persons or entities entitled to have representatives present during a 
recount must provide the names of their designated representatives in writing as soon as is practicable under the 
circumstances to the Supervisors of Election or the municipal clerk, whichever is applicable, before the recount begins. Failure 
to provide the names of their representatives shall negate the opportunity of the persons or entity to have the representative 
present during the recount, except on the same conditions as a member of the public. 

(f) Review of law and procedures. The canvassing board, the members of the counting teams, and the representatives 
entitled to be present shall jointly review the rules and statutes governing recount procedures. Before a manual recount 
begins, the review shall also include the rules and statutes as to what constitutes a clear indication that the voter has made 
a definite choice. 

(g) Public order. Representatives and observers must not interfere with or disturb the recount in any way, except a 
representative may object to a counting team’s decision during a manual recount as provided in this rule. The canvassing 
board may by majority vote have any person or persons removed from the premises by a law enforcement officer charged 
with maintaining order at the recount if such person or persons interfere or disturb the recount process and the situation 
cannot be corrected. 

(4) Machine Recounts. 
(a) Initial requirements. Each canvassing board responsible for conducting a recount shall put each optical scan ballot 

through automatic tabulating equipment and determine whether the returns correctly reflect the votes cast. If any optical 
scan ballot has become physically damaged so that it cannot be properly counted in the recount by the automatic tabulating 
equipment, a true duplicate of the damaged ballot shall be made pursuant to sections 101.5614(5) and 102.141(7), F.S. The 
following procedures shall apply to machine recounts: 

(b) Optical scan ballots when only one race is being machine recounted. 
1.a. The supervisor of elections shall change the election parameters so that all the ballots for the recounted race can be 

tabulated and all the ballots containing overvotes and undervotes in the recounted race can be outstacked from the other 
ballots and counted. 

b. In the case of a race to be recounted that includes a contest where a voter may properly vote for more than one 
candidate, overvotes and undervotes must be outstacked. Once tabulation is complete, the ballots outstacked for undervotes 
must then be tabulated by overriding the rejection such that valid votes can be included in the tabulation. All outstacked 
ballots must remain segregated in the event that a manual recount becomes necessary, and in a way that outstacked 
undervotes that have been counted as valid votes are not again counted in the manual recount vote tally. 

2. The canvassing board or its representatives shall then put each ballot through the tabulating equipment and determine 
the votes in the recounted race. For purposes of tabulating, the ballot is the page on which the race to be recounted appears. 
During this process, the ballot pages with the overvotes and undervotes in the recounted race must be outstacked. 

3. The outstacked ballots shall be placed in a sealed container or containers until it is determined whether a manual 
recount will need to be conducted. Seal numbers shall be recorded at the time the ballots are placed in the containers. 

4. If the percentage threshold for a manual recount in section 102.166, F.S. is met, the canvassing board shall determine 
the total combined number of overvote and undervote ballots. If the race is a statewide or multicounty race, each canvassing 
board shall notify the Secretary of State of the total combined number of overvote and undervote ballots in the county for 
the affected race. 

(c) Optical scan ballots for recount when more than one race is to be recounted and the voting system can outstack the 
overvotes and undervotes in more than one race at the same time. 

1.a. The supervisor of elections shall change the election parameters so that all the ballots for the recounted races can 
be tabulated and all the ballots containing overvotes and undervotes in the recounted races can be outstacked from the other 
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ballots and counted. 
b. In the case of a race to be recounted that includes a contest where a voter may properly vote for more than one 

candidate, overvotes and undervotes must be outstacked. Once tabulation is complete, the ballots outstacked for undervotes 
must then be tabulated by overriding the rejection such that valid votes can be included in the tabulation. All outstacked 
ballots must remain segregated in the event that a manual recount becomes necessary, and in a way that outstacked 
undervotes that have been counted as valid votes are not again counted in the manual recount vote tally. 

2. The canvassing board or its representatives shall then put each ballot through the tabulating equipment and determine 
the votes in the recounted race or races. For purposes of tabulating, the ballot is the page on which the race or races to be 
recounted appears. During this process, the ballot pages with the overvotes and undervotes in the recounted race or races 
should be outstacked. 

3. The outstacked ballots shall be placed in a sealed container or containers until it is determined whether a manual 
recount will need to be conducted. Seal numbers shall be recorded at the time the ballots are placed in the containers. 

4. If the percentage threshold for a manual recount in Section 102.166, F.S. is met, the canvassing board shall determine 
the total combined number of overvote and undervote ballots. If the race is a statewide or multicounty race, each canvassing 
board shall notify the Secretary of State of the total combined number of overvote and undervote ballots in the county for 
the affected race. 

(d) Optical scan ballot when more than one race is being recounted and the voting system cannot outstack overvotes 
and undervotes in more than one race at a time. 

1. The supervisor of elections shall change the election parameters so that all the ballots for the recounted races can be 
tabulated. 

2. The canvassing board or its representatives shall put each ballot through the tabulating equipment and determine the 
votes in the affected races. For purposes of tabulating, the ballot is the page on which the races to be recounted appears. 
During this process, the ballot pages with the overvotes and undervotes in the recounted races shall be reported. 

3. The canvassing board shall determine the total combined number of overvotes and undervotes for each race. If the 
race is a statewide or multicounty race, each canvassing board shall notify the Secretary of State of the number of overvotes 
and undervotes in the county for the affected race. 

(e) Touchscreen ballot machine recounts. 
1. The supervisor of elections shall provide the canvassing board the votes directly from each of the machines where the 

affected race or races for each precinct and early voting site appeared on the ballot. The supervisor may obtain the votes 
from the machines before the convening of the canvassing board for the recount, but the reporting of the results shall be 
done at a canvassing board meeting. 

2. The total number of the votes from the touchscreen ballots shall then be added to the total number of the votes from 
the optical scan ballots. That total shall then be compared to the total number of voters as recorded at each precinct and 
early voting site. 

3. If an error is detected, the cause therefore shall be ascertained and corrected. The corrected vote totals shall then be 
used as set forth in subparagraph 4., below. 

4. The canvassing board shall verify that the total votes for the recounted race or races taken from the vote totals for 
each precinct and early voting site are the same as the total votes shown on the county totals from the first unofficial results. 
If there is a discrepancy, the canvassing board shall investigate and resolve the discrepancy. 

(f) Machine recount of hybrid voting system’s paper outputs. The procedures for a machine recount of the paper output 
from a hybrid voting system are identical to those as specified in paragraphs (b), (c) and (d), above, as applicable. 

(5) Manual Recount. In addition to the requirements in subsections (2) and (3), the following procedures apply to a 
manual recount: 

(a) Review of ballots. Only the overvotes and undervotes from the machine recount shall be reviewed. 
(b) Outstacking of overvotes and undervotes. All overvoted and undervoted ballots outstacked for a recounted race or 

races during the machine recount shall be transported to the location of the manual recount by two members of the 
canvassing board and a sworn law enforcement officer. 

(c) Optical scan ballot manual recount when the ballots were outstacked only for one race during the machine recount. 
1. The seal numbers on the containers shall be announced as they are broken and compared to the numbers previously 
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recorded. 
2. Each counting team as designated by section 102.166(5), F.S., shall review the ballots before them to determine if 

there is a clear indication that the voter has made a definite choice, according to standards set forth in law or adopted by rule 
as mandated in sections 102.166(4) and 101.6952(2), F.S. 

3. Each counting team shall sort the ballots into the following stacks: 
a. Votes for which the team determines the voter made a definite choice for each candidate or a stack of ballots that 

have allowable choices in that race; 
b. Ballots which the counting team determines there is no clear indication that the voter made a definite choice for an 

office or ballot question; and, 
c. Ballots to be set aside for the canvassing board’s determination because the team is unable to make such 

determination or a representative objects to the team’s determination. 
(I) If a ballot is set aside because the team is unable to determine that there is a clear indication that the voter has made 

a definite choice or because a representative objected to the counting team’s decision, the ballot must be placed in one or 
more containers (e.g., envelopes, folders, tubs, bins, baskets, etc.) designated for undetermined ballots or ballots for which 
there is an objection. 

(II) The designated container may each contain one or more ballots at the canvassing board’s discretion; however, if not 
already located on the ballot itself, the container or a separate paper for each ballot therein must include the precinct 
number. In addition, if the ballot is placed in the container because there was an objection to the counting team’s 
determination, the container or separate paper for each such ballot therein must include the basis for the objection and the 
name and representative capacity of the person objecting. 

4. The counting team shall then count and record the votes from each candidate or issue stack or from the one stack that 
have allowable candidate choices in that race in subparagraph 3. 

5. The canvassing board shall review each ballot set aside by a counting team and shall determine if there is a clear 
indication that the voter has made a definite choice, according to standards set forth in law or adopted by rule as mandated 
in sections 102.166(4) and 101.6952(2), F.S. 

6. The records of the manual recount shall detail the number of votes each candidate or issue choice received and the 
number of ballots not allocated to any candidate or issue choice. 

7. The canvassing board shall review the outstacked ballots for which a determination of a voter’s choice could not be 
made. Based on that review, the board shall notify the Division of Elections to determine if the standards for determining a 
voter’s choice as set forth in law or adopted by rule as mandated in sections 102.166(4) and 101.6952(2), F.S., should be 
revised to better determine the voter’s choice on those outstacked ballots. The notification shall occur at the same time the 
canvassing board files the report on the conduct of the election pursuant to section 102.141(9), F.S. 

(d) Optical scan ballot manual recount for when the ballots for more than one race were outstacked during the machine 
recount. 

1. The election parameters shall be changed so that only the overvoted and the undervoted ballots for one recounted 
race will be outstacked. 

2. All ballots previously outstacked pursuant to paragraph (4)(c), the seal numbers on the containers shall be announced 
as they are broken and compared to the numbers previously recorded. 

3. The tabulating equipment being used for the recount shall be tested as stated in paragraph (2)(d). 
4. All ballots previously outstacked pursuant to paragraph (4)(c), or not outstacked pursuant to paragraph (4)(d), shall be 

put back through the tabulating equipment to outstack the ballots for the first manually recounted race. 
5. Each counting team shall review the ballots before them to determine if there is a clear indication that the voter has 

made a definite choice, according to standards set forth in law or adopted by rule as mandated in sections 102.166(4) and 
101.6952(2), F.S. 

6. Each counting team shall sort the ballots into the following stacks: 
a. Votes for which the team determines the voter made a definite choice for each candidate or issue choice or a stack of 

ballots that have allowable choices in that race; 
b. Ballots which the counting team determines there is no clear indication that the voter made a definite choice for an 

office or ballot question; and, 
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c. Ballots to be set aside for the canvassing board’s determination because the team is unable to make such 
determination or a representative objects to the team’s determination. 

(I) If a ballot is set aside because the team is unable to determine that there is a clear indication that the voter has made 
a definite choice or because a representative objected to the counting team’s decision, the ballot must be placed in one or 
more containers (e.g., envelopes, folders, tubs, bins, baskets, etc.) designated for undetermined ballots or ballots for which 
there is an objection. 

(II) The designated container may each contain one or more ballots at the canvassing board’s discretion; however, if not 
already located on the ballot itself, the container or a separate paper for each ballot therein must include the precinct 
number. In addition, if the ballot is placed in the container because there was an objection to the counting team’s 
determination, the container or separate paper for each such ballot therein must include the basis for the objection and the 
name and representative capacity of the person objecting. 

7. The counting team shall then count and record the votes from each candidate or issue stack or from the one stack that 
have allowable candidate choices in that race in subparagraph 4. 

8. The canvassing board shall review each ballot set aside by a counting team and shall determine if there is a clear 
indication that the voter has made a definite choice, according to standards set forth in law or adopted by rule as mandated 
in sections 102.166(4) and 101.6952(2), F.S. 

9. The records of the manual recount shall detail the number of votes each candidate or issue choice received and the 
number of ballots not allocated to any candidate or issue choice. 

10. If there is another race to be manually recounted, following the first manual recount: 
a. The canvassing board or its representatives shall ensure that each ballot from the first manual recount can be manually 

recounted for additional races, as necessary. 
b. The outstacked ballots from the first manually recounted race will be combined with the other outstacked ballots. 
c. The election parameters shall be changed to outstack the overvoted and the undervoted ballots for the next manually 

recounted race. 
d. All previously outstacked ballots shall be put back through the tabulating equipment to sort the ballots for the next 

manually recounted race. 
e. The procedures set forth in subparagraphs (d)4.-9., above, shall be repeated for each subsequent race subject to a 

manual recount. 
11. The canvassing board shall re-examine the outstacked ballots for which a determination of a voter’s choice could not 

be made. Based on that re-examination, the board shall notify the Division of Elections to determine if the standards for 
determining a voter’s choice as set forth in law or adopted by rule as mandated in sections 102.166(4) and 101.6952(2), F.S., 
should be revised to better determine the voter’s choice on those outstacked ballots. 

(e) Touchscreen ballot manual recounts. 
1. The canvassing board shall apply the following standards to determine whether there is a clear indication on the ballot 

text image report that the voter has made a definite choice to undervote: 
a. Because touchscreen voting systems do not permit a voter to cast an overvote, the canvassing board shall accept the 

machine recount as conclusive that no overvotes were cast in the manually recounted race. 
b. A definite choice to undervote is clearly indicated by reference to the manufacturer’s specifications for what 

constitutes a clear indication of an undervote on its certified voting system. The following represents the manufacturer 
indicated markings of an undervote for each respective certified voting system: 

(I) iVotronic DRE touchscreen’s ballot image is a clear indication of each voter’s textual selections as indicated by its 
RECORD OF VOTE. The record of vote is a candidate code along with its content in each contest within the voter’s ballot style. 
The content is either the candidate’s name, a question’s YES or NO response, a WRITE-IN where applicable, or an UNDERVOTE. 
At the end of each DRE’s ballot image is a list of precinct totals by candidate code and the total voter ballot images. 

(II) AVC EDGE DRE touchscreen’s ballot image is a clear indication that the voter made a definite choice to undervote by 
the absence on the ballot image of any numeric codes designated for the candidates or choices for the affected race or issue, 
or by the presence on the ballot image of less than the maximum number of numeric codes that may be present for any 
affected race in which the voter is permitted to select more than one candidate. 

(III) AccuVote TSx DRE touchscreen’s ballot image is a clear indication that the voter made a definite choice to undervote 
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by the absence of an “X” within the brackets ([ ]) located next to the candidates or choices for the affected race or issue, or 
by the presence on the ballot image of Xs within the brackets located next to the candidates for the affected race which total 
a number less than the number of candidates for which the voter is permitted to cast a vote. 

c. If a voter marks fewer candidates than there are positions to be elected for those offices, the votes for all of those 
marked candidates shall count. For example, if the voter is allowed to vote for 5 candidates in a special district election (“Vote 
for up to 5”) and the voter marks 2 candidates, the votes for those two marked candidates shall count. 

2. The following specific procedures apply to the manual recount of undervotes: 
a. The canvassing board shall order the printing of one official copy of the ballot text image report from each touchscreen 

voting machine that has recorded undervotes for the affected race. If the certified system does not permit the printing of a 
ballot text image report by touchscreen voting machine, then the canvassing board shall order the printing of the ballot text 
image report for each precinct and early voting site that has recorded undervotes for the affected race. If the certified voting 
system is capable of electronically sorting and identifying undervotes, the canvassing board must order the printing of the 
ballot text image report using such capabilities. The county supervisor of elections shall maintain a custody log for each ballot 
text image report and otherwise assure that the ballot text image report remains secure and free of tampering at all times. 

b. The counting teams for the race being recounted shall examine the ballot text image report to identify and highlight 
ballot text images containing undervotes for the affected race and to determine if there is a clear indication on the ballot text 
image containing the undervote that the voter made a definite choice. A certified voting system that includes a means for 
electronically sorting and identifying undervotes must be used to identify and highlight ballot text images with undervotes in 
place of the counting team process. 

c. If a representative objects to a counting team’s decision, the basis for the objection and name and representative 
capacity of the person objecting shall be attached to the ballot text image report. An objection must be based solely on 
departures from the procedures outlined in this rule for determining the clear indication on the ballot that the voter has 
made a definite choice to undervote. 

d. The canvassing board must resolve all objections pursuant to this subsection. If the canvassing board determines that 
the counting team departed from the procedures outlined in this rule for determining the clear indication on the ballot that 
the voter has made a definite choice to undervote, then the canvassing board shall correct such departure by applying the 
applicable standard. 

e. The counting teams shall maintain a running tally of the number of undervotes totaled per touchscreen voting machine 
in each precinct. After a review of ballot text image reports containing undervotes from the voting machine or the precinct, 
the counting team shall tabulate the total number of undervotes for such precinct. The counting teams shall compare the 
total number of undervotes manually recounted for each precinct to the total number of undervotes reported by the voting 
system in the complete canvass report for each precinct. 

f. If the comparison of the undervotes in the manual recount matches the total number of undervotes reported for such 
precinct in the complete canvass report, then the counting team shall certify the results of the manual recount to the 
canvassing board. If there is a discrepancy between the number of undervotes in the manual recount and the machine 
recount, then the counting teams shall total the number of undervotes for such precinct up to two additional times to resolve 
such discrepancy. If, after re-tabulating the number of undervotes for each such precinct, the discrepancy remains, then the 
canvassing board shall investigate and resolve the discrepancy with respect only to such precinct. In resolving the discrepancy, 
the canvassing board shall review the records produced by the voting system and may request the verification of the 
tabulation software as provided in section 102.141(6)(b), F.S., and conduct any necessary diagnostic examinations. However 
the canvassing board shall not order or conduct any diagnostic examination that may result in the clearing of any vote total 
or in any way affecting the memory of the machine. 

g. The canvassing board shall then certify the number of votes for each candidate or issue choice by combining the totals 
on the machine during the sorting process with the totals of the manual recount. 

(f) Manual recount of hybrid voting system’s paper outputs. The procedures for a manual recount of the paper output 
from a hybrid voting system are identical to those specified in paragraphs (b), (c) and (d), above, as applicable. If the hybrid 
voting system’s paper output is identical to the optical scan ballot mentioned in this paragraph, the paper output may be 
treated as an optical scan ballot for the recount. 

(6) Unexpected circumstances. If issues or circumstances arise involving a recount or its procedures which neither this 
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rule nor any other law or rule covers, the canvassing board will decide the issue by a majority vote. 

Rulemaking Authority 20.10(3), 97.012(1), 102.141, 102.166(5) FS. Law Implemented 102.141, 102.166 FS. History–New 5-30-02, 
Amended 4-13-04, 11-3-05, 1-24-
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APPLICABLE COURT CASES 
 

SUMMARY OF APPLICABLE COURT CASES 
 

Added to the Canvassing Board Manual March 20222 
 

Shamburger v. Washington, 47 Fla. L. Weekly So. 3d 2021 – A statute imposing residency requirement does not 
apply post-election.  
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ELECTION YEAR 2000 
 

APPLICABLE COURT CASES 
 

The election year 2000 was an extraordinary year. The voluminous court cases and opinions generated 
from that election would fill this manual. Instead, we have cited the Federal cases and the State Court 

Opinions for you on the following pages.  
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FEDERAL CASES 
 

Neil Siegel, et al. v. Theresa Lepore, et al., 234 F. 3d 1163 (11th Cir. Dec. 6, 2000). 
 
Robert C. Touchston, et al. v. Michael McDermott, et al., 234 F. 3d 1133 (11th Cir. Dec. 6, 2000). 
 
George W. Bush v. Palm Beach County Canvassing Board, et al., 531 U.S. 70, 121 S.Ct. 471 (Dec. 4, 2000). 
 
George W. Bush, et al. v. The Hillsborough County Canvassing Board, et al., 123 F.Supp.2d 1305 (N.D.Fla. Dec. 
8, 2000). 
 
Robert N. Harris, Jill Katz, et al. v. Florida Elections Commission, Florida Elections Canvassing Commission et 
al., Steven Medina, Daniel H. Donaldson, et al. v. Florida Elections Canvassing Commission, Katherine Harris, 
Secretary of State of Florida, et al., 235 F.3d 578 (11th Cir. Dec. 11, 2000) 
 
George W. Bush and Richard Cheney v. Albert Gove, Jr., et al., 531 U.S. 1046, 121 S.Ct.512 (Dec. 9, 2000). 
 
George W. Bush, et al. v. Albert Gore, Jr., et al., 531 U.S. 98, 121 S.Ct. 525 (Dec. 12, 2000). 
 
George W. Bush v. Palm Beach County Canvassing Board, et al., 531 U.S. 70, 121 S.Ct. 471 (Dec. 4, 2000). 
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STATE COURT OPINIONS 
 

Michael McDermott, et al. v. Honorable Katherine Harris, as Secretary of State, State of Florida, et al., 2000 
WL 1693713 (Fla.Cir.Ct.) (Nov. 14, 2000). 
 
Michael McDermott, et al. v. Honorable Katherine Harris, as Secretary of State, State of Florida, et al., 2000 
WL 1714590 (Fla.Cir.Ct.) (Nov. 17, 2000). 
 
Palm Beach County Canvassing Board v. Katherine Harris, etc., et al., /Volusia County Canvassing Board, et al. 
v. Katherine Harris, etc., et al., /Florida Democratic Party v. Katherine Harris, etc., et al., 772 So.2d 1220 (S.Ct. 
Nov. 21, 2000). 
 
Palm Beach County Canvassing Board v. Katherine Harris, etc., et al., /Volusia County Canvassing Board, et al. 
v. Katherine Harris, etc., et al., /Florida Democratic Party v. Katherine Harris, etc., et al., 772 So.2d 1273 (S.Ct. 
Dec. 11, 2000). 
 
Florida Democratic Party v. Palm Beach County Canvassing Board, 2000 WL 1728721 (Fla.Cir.Ct.) (Nov. 22, 
2000). 
 
Miami-Dade County Democratic Party and Florida Democratic Party v. Miami-Dade County Canvassing Board, 
et al., 773 So.2d 1179 (3rd DCA Nov. 22, 2000). 
 
Albert Gore, Jr., et al. v. The Miami-Dade County Canvassing Board, et al., 2000 WL 1730879 (Fla.) (S.Ct. Nov. 
23, 2000). 
 
Andre Fladell, et al. v. Palm Beach County Canvassing Board, etc., et al., Julius Katz, et al. v. Florida Elections 
Canvassing Commission, etc., et al., 772 So.2d 1240 (S.Ct. Dec. 1, 2000). 
 
Albert Gore Jr., et al., Katherine Harris, as Secretary of State, State of Florida, et al., 2000 WL 1770257 
(Fla.Cir.Ct.) (Dec. 4, 2000). 
 
Harry Jacobs, et al. v. The Seminole County Canvassing Board, et al., 2000 WL 1793429 (Fla.Cir.Ct.) (Dec. 8, 
2000). 
 
Harry N. Jacobs, etc., et al. v. Seminole County Canvassing Board, etc., et al., 773 So.2d 519 (S.Ct. Dec. 12, 
2000). 
 
Ronald Taylor and John and Jane Does I-NNN v. The Martin County Canvassing Board, et al., v. John Thrasher, et al., 2000 
WL 1793409 (Fla.Cir.Ct.) (Dec. 8, 2000). 
 
Ronald Taylor, etc., et al. v. Martin County Canvassing Board, etc., et al., 773 So. 2d 517 (S.Ct. Dec. 12, 2000). 
 
Albert Gore, Jr., and Joseph I. Lieberman v. Katherine Harris, as Secretary, etc., et al., 772 So.2d 1243 (S.Ct. Dec. 8, 
2000). 
 
Albert Gore, Jr., and Joseph I Lieberman v. Katherine Harris, as Secretary, etc., et al.,  773 So.2d 524 (S.Ct. Dec. 22, 2000).  
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1S-2.027 Standards for Determining Voter’s Choice on a Ballot. 
(1) Application. The standards in this rule apply to determine whether the voter has clearly indicated a definite choice for purposes of 

counting a vote cast on a ballot in a manual recount as provided specifically by section 102.166, F.S. 
(2) Direct recording electronic voting system. 
(a) A vote cast on this voting system is valid for a particular candidate, issue choice, or judicial retention choice when the voter marks 

the ballot electronically as specified in the ballot instructions. 
(b) A vote cast on this voting system is valid for a particular write-in candidate when the voter types on the touch screen the name of 

a write-in candidate in accordance with the ballot instructions. 
(3) Optical scan voting system. 
(a) A vote cast on this voting system is valid for a particular candidate, issue choice, or judicial retention choice when the voter marks 

the ballot as specified in the ballot instructions. 
(b) A vote cast on this voting system is valid for a particular write-in candidate when the voter writes in the name of a candidate in the 

designated write-in space and fills in the oval or arrow next to the write-in candidate’s name. 
(4) Manual review and tabulation. 
(a) The standards under this subsection apply in all instances where a contest is not marked as specified in the ballot instructions under 

subsection (2) or (3), and a manual review of the voter’s markings on a ballot is required to determine whether there is a clear indication 
that the voter has made a definite choice in a contest. 

(b) The canvassing board must first look at the entire ballot for consistency. Then the provisions of paragraph (c) apply to determine 
whether the voter has made a definite choice in a contest, provided the voter has not marked any other contest on the ballot, or if the 
voter has marked other contests, he or she has marked them in the same manner, subject to the exceptions in subparagraphs 7., 10., and 
15. The following are examples of valid votes after review for consistency: 
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Ballot Situation 1: Recount in race of State Representative. The two 
ovals in the first two races are filled in properly, but the voter has 
circled the candidate’s name in the state representative race. Since 
the voter did not mark the state representative race in the same 
manner as in the other races, it cannot be determined whether the 
voter has clearly indicated a definite choice for Don Nichols. 
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Ballot Situation 2: Recount in race of State Representative. All 

races on this ballot are marked in the same manner. Since the 

ballot is consistently marked as in paragraph (c), the vote cast for 

Michael Ross in the state representative race is a valid vote. 
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Ballot Situation 3: Recount in State Representative race. Each race is 

marked differently so that no consistency in marking exists. It cannot be 

determined which marking, if any, is clearly indicative of the voter’s 

choice. Therefore, the vote cast for Bernie West is not valid. 
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(c) Subject to the provisions of paragraph (4)(b), the following marks constitute a valid vote as indicated for a particular candidate, 
issue choice, or judicial retention choice: 
1. The voter circles or underlines either the oval or arrow next to a candidate’s name, issue choice, or judicial retention choice. 

 
Valid Vote for Ball 

  
Valid Vote for Ball 

 

 

 

 

Valid Vote for Ball 

  

Valid Vote for Ball 

 

 

 
 

2. The voter circles or underlines the name of a candidate, issue choice, or judicial retention choice. 

 
Valid Vote for Arnaz 

  
Valid Vote for Arnaz 
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3. The voter circles or underlines the party abbreviation associated with a candidate’s name. 

 
Valid Vote for Benny 

  
Valid Vote for Benny 

 

 

 
 

4. The voter marks an “X,” a check mark, a cross, a plus sign, an asterisk or a star, any portion of which is contained in a single oval or 
within the blank space between the head and tail of a single arrow. The marking must not enter into another oval or the space between 
the head and tail of another arrow. 

 
Valid Vote for Ball 

  
Valid Vote for Ball 

 
 

 

 

Invalid Vote  Invalid Vote 
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5. The voter draws a diagonal, horizontal, or vertical line, any portion of which intersects two points on the oval and which does not 
intersect another oval at any two points. If it is a horizontal line, the line must not strike through the name of the candidate. 

 
Valid Vote for Ball 

  
Valid Vote for Ball 

 
 

 

 

Invalid Vote  Invalid Vote 

 
 

 

 

6. The voter draws a diagonal or vertical line that intersects an imaginary line extending from the center of the head of a single arrow 
to the center of the tail of the same arrow, provided the diagonal or vertical line does not intersect the imaginary line joining the head and 
tail of another arrow. 

 
Valid Vote for Ball 

  
Invalid Vote  
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7. The voter marks all the choices for a race but further clarifies a choice for a particular candidate, issue choice or judicial retention 
choice by placing an additional mark or marks showing support solely for that particular candidate, issue or judicial retention choice.  

 
Valid Vote for Arnaz 

  
Valid Vote for Ball 

 

 

 
 

Valid Vote to Keep Justice in Office 

 

 

 

8. The voter strikes through all the choices for candidates, issue, or judicial retention except for one and also leaves the write-in 
candidate space blank. 

 

Valid Vote for Bruce 
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9. The voter writes words such as “Vote for [candidate’s name],” “Count this vote” or “Vote no on amendment or referendum,” or “I 

want this one,” provided there are no other markings in the race that would constitute a valid vote for a different candidate, issue choice, 
or judicial retention choice pursuant to rule. 

 
Valid Vote for Arnaz 

  
Invalid Vote 

 

 

 
   

Valid “No” vote 
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10. The voter fills in the majority of an oval, or the majority of the distance between the head and the tail of an arrow designating a 
particular candidate, issue choice, or judicial retention choice, regardless of how other races on the ballot are marked. 

 
Valid Vote for Arnaz 

  
Valid Vote for Arnaz 

 

 

 
 

 

11. If a voter marks fewer candidates than there are positions to be elected for those offices, then the votes for all of those marked 
candidates shall count. For example, if the voter is allowed to vote for 5 candidates in a special district election (“Vote for 5”) and the voter 
marks 2 candidates, the votes for those two marked candidates shall count. 

 
Valid Votes for Arnaz and Bruce 

  
Valid Vote for Benny 
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12. The voter draws an arrow from the arrow head to a particular candidate, issue choice or judicial retention choice or draws an 
arrow head on the tail end of the arrow in lieu of filling in the void between the arrow head and the tail for the particular candidate, 
issue choice or judicial retention choice. 

 
Valid Vote for Arnaz 

  
Valid Vote for Bruce 

 

 

 
 

 

13. The voter darkens or bolds the arrow head and the arrow tail but does not fill in the void between the arrow head and the tail. 

Valid Vote for Ball 

 
14. The voter punches the oval or the void between the arrow head and tail. 

 
Valid Vote for Ball 

  
Valid Vote for Benny 
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15. The voter marks two or more choices similarly in one of the ways indicated in paragraphs 1.-14. and additionally writes in comments 
such as “not this,” “ignore this,” “don’t want,” or “wrong,” or “Vote for [candidate’s name]” such that voter’s definite choice is clearly 
indicated. 

 
Valid Vote for Ball 

  
Valid Vote for Arnaz 
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(5) Write-in Voting.  
(a) A voter is determined to have made a definite choice for a write-in vote for the joint office of President/Vice-President if the voter 

writes in either the last name of the candidate for President or the last name of the candidate for Vice-President. This standard similarly 
applies to constitute a valid write-in vote for the joint office of Governor/Lieutenant Governor if the voter writes in either the last name of 
the candidate for Governor or the last name of the candidate for Lieutenant Governor. 

 

Valid Vote for Joint Qualified Write-in President and Vice President Candidates, Lenny Bruce and Sally Marr 

 

 

(b) A voter is determined to have made a definite choice for a named candidate if the voter indicates a vote for a candidate named on the 
ballot and also writes-in the name of that same candidate in the blank space for ‘write-in candidate’. 

 

Valid Vote for Benny 
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(c) A voter is determined to have made a definite choice for a particular candidate if the voter either writes in the name of a qualified 
write-in candidate or the name of a candidate who is named on the ballot in that race, whether or not the oval or arrow designating the 
selection of a write-in candidate has been marked. 

 
Valid Vote for Smith, if Smith 

is a qualified write-in candidate 

 
 

Valid Vote for Bruce 

 

 

 
 

(d) If a voter abbreviates, misspells or varies the form of the name of a candidate in the write-in candidate space, it shall not affect the 
determination of whether the voter has made a definite choice.  

(e) If a voter indicates a vote for a candidate named on the ballot and also writes in a name of a different person in the write-in 
candidate space, it shall be considered an overvote and none of the votes are valid for that race. 

 
Invalid Vote 

  
Invalid Vote 
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(6) Overvotes. Except as otherwise provided in subsections (4) and (5), if the voter marks more choices than there are positions or 
choices for that office or issue, it shall be considered an overvote and none of the votes are valid for that race. 

 
Invalid Vote 

  
Invalid Vote 

 

 

 
   

 

(7) Valid Vote.  
(a) A vote shall not count for any particular candidate, issue choice, or judicial retention choice at issue unless determined to be a valid 
vote pursuant to this rule. 
(b) If a voter does not mark a candidate, judicial retention choice, or issue choice in a contest, the valid votes for other candidates or issues 
on the same ballot shall still be counted. 

Rulemaking Authority 20.10(3), 97.021, 102.166(4) FS. Law Implemented 101.5614(5), 102.166(4), FS. History–New 6-6-02, Amended 10-6-
08. 
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1S-2.028 State Write-in Ballot. 
(1) The following is the form of the state write-in ballot.  
(2) The form provides those offices to be filled in a general election. Offices to be filled in the election shall be arranged 

in the order named below. 
(3) STATE WRITE-IN GENERAL ELECTION VOTE-BY-MAIL BALLOT 

___________________ COUNTY 
_______(DATE)______ 
TO VOTE: For each race that you intend to cast a vote, write in the name of the candidate on the line provided or write in the 
name of a political party, in which case the ballot will be counted for the candidate of that political party, if there is such a 
party candidate on the ballot.  
PRESIDENT AND VICE PRESIDENT:________________________________________________________________________ 

CONGRESSIONAL 
UNITED STATES SENATOR:_________________________________________________________________ 
REPRESENTATIVE IN CONGRESS, DISTRICT ___:____________________________________________________________  

STATE 
GOVERNOR AND LT. GOVERNOR:_________________________________________________________________________ 
ATTORNEY GENERAL:___________________________________________________________________________________ 
CHIEF FINANCIAL OFFICER:______________________________________________________________________________ 
COMMISSIONER OF AGRICULTURE:_______________________________________________________________________ 
STATE ATTORNEY, _______ JUDICIAL CIRCUIT:____________________________________________________________ 
PUBLIC DEFENDER, _______ JUDICIAL CIRCUIT:____________________________________________________________ 

LEGISLATIVE 
STATE SENATOR, DISTRICT ____:_________________________________________________________________________ 
STATE REPRESENTATIVE, DISTRICT ____:_________________________________________________________________ 

COUNTY 
CLERK OF CIRCUIT COURT (OR COUNTY COURT):__________________________________________________________ 
SHERIFF:______________________________________________________________________________________________
__ 
PROPERTY APPRAISER:__________________________________________________________________________________ 
TAX COLLECTOR:_______________________________________________________________________________________ 
DISTRICT SUPERINTENDENT OF SCHOOLS:________________________________________________________________ 
SUPERVISOR OF ELECTIONS:_____________________________________________________________________________ 
COUNTY COMMISSIONER, DISTRICT_____:_____________________________________________________ 
(List any other county and district offices involved in the appropriate general election.) 

NONPARTISAN 
JUSTICE OF THE SUPREME COURT (Add appropriate offices) 
Shall Justice_________________of the Supreme Court, be retained in office? ________Yes _______No 
DISTRICT COURT OF APPEAL (Add appropriate offices) 
Shall Judge_____________of the _______District Court of Appeal, be retained in office? ________Yes _______No 
CIRCUIT JUDGE_________JUDICIAL CIRCUIT, GROUP_____:__________________________________________________ 
COUNTY JUDGE, GROUP______:____________________________________________________________________ 
SCHOOL BOARD MEMBER, DISTRICT_______:______________________________________________________________ 

(4) Additional local races, for which the voter may otherwise be entitled to vote, may be inserted in the appropriate 
places. 

(5) For the retention of Justices of the Supreme Court and Judges of the District Court of Appeal, the supervisor shall 
print the names of the incumbent Justices and judges scheduled to be on the ballot for retention in the election on the write-
in ballot. 

Rulemaking Authority 101.6951 FS. Law Implemented 101.6951 FS. History–New 2-11-02, Amended 12-9-03. 
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1S-2.030 Vote-by-Mail Ballots for Absent Stateside Uniformed Services and Overseas Voters. 
(1) Application. This rule applies solely to the request, delivery and return of vote-by-mail ballots for uniformed services 

voters who are absent stateside and overseas voters as defined in Section 97.021, F.S. For purposes of this rule, the following 
definitions apply: 

(a) “Overseas voter” means: 
1. An absent uniformed services voter who, by reason of active duty or service is absent from the United States as defined 

herein, on the date of the election involved; 
2. A person who resides outside the United States, as defined herein and is qualified to vote in the last place in which the 

person was domiciled before leaving the United States; or 
3. A person who resides outside the United States as defined herein and (but for such residence) would be qualified to 

vote in the last place in which the person was domiciled before leaving the United States. 
(b) “State” means a State of the United States as defined herein. 
(c) “Uniformed services” means the Army, Navy, Air Force, Marine Corps, and Coast Guard, the commissioned corps of 

the Public Health Service, and the commissioned corps of the National Oceanic and Atmospheric Administration. 
(d) “United States”, where used in the territorial sense, means the several States, the District of Columbia, the 

Commonwealth of Puerto Rico, Guam, the United States Virgin Islands, and American Samoa.  
(2) Requests. A request for a vote-by-mail ballot shall be submitted in accordance with Section 101.62(1), F.S. In addition 

to the information required by Section 101.62(1), F.S., the request for a vote-by-mail ballot must also include the following 
information: 

(a) The voter’s requested method of delivery for the blank vote-by-mail ballot (by mail or electronic means such as fax, 
email or online).  

(b) The corresponding destination, whichever is applicable, to either mail, transmit the blank ballot or communicate how 
to access the blank ballot electronically by some other means: 

1. For mail delivery: An applicable out-of-county mailing address or other deliverable overseas mailing address. 
2. For fax delivery: A fax number and an applicable out-of-county address or overseas address (only for purposes of 

affirming absence from the county or the United States), or affirmation of overseas location. 
3. For email or online delivery: An e-mail address and an applicable out-of-county address or overseas address (only for 

purposes of affirming absence from the county or the United States), or affirmation of overseas location. 
(3) Processing requests. When a supervisor receives a vote-by-mail ballot request from an absent stateside uniformed 

services or overseas voter, the supervisor shall: 
(a) Verify the information provided to determine if the voter is a qualified and registered voter for the election.  
(b) Provide, in accordance with the timeframes in Section 101.62, F.S., the appropriate vote-by-mail ballot, the 

instructions for voting and returning the ballot, and the Voter’s Certificate by the means requested by the voter in subsection 
(2). 

(c) Record the receipt date of the request, the date and manner the vote-by-mail ballot was made available to the voter, 
and the corresponding delivery destination or manner the blank ballot was provided to the voter. 

(d) Ensure that the Supervisor of Elections’ office transmitting and receiving equipment is in a secure location with access 
limited to the supervisor’s employees and that the vote-by-mail ballot is sent directly to the specified delivery destination 
requested by the voter. It is the voter’s responsibility to ensure the security of the receiving equipment (e.g. facsimile machine 
or computer). 

(4) Return of Voted Vote-by-Mail Ballot.  
(a) An overseas voter has the option to return the voted ballot and signed certificate by mail, by fax, in person or through 

someone else on behalf of the voter pursuant to the ballot instructions in subsection (8). If the overseas voter returns the 
ballot by fax, the ballot and Voter’s Certificate must be sent directly to the fax number provided by the Supervisor of Elections 
or to a fax number provided by Federal Voting Assistance Program of the Department of Defense. 

(b) An absent stateside uniformed services voter may return the voted ballot and signed Voter’s Certificate only by mail, 
in person or have it returned in person by someone else pursuant to the ballot instructions in subsection (8). 

(c) No voted vote-by-mail ballot returned by email shall be counted. A voted ballot by fax from an absent stateside 
uniformed voter shall not be counted.  
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(5) Deadline to Return Vote-by-Mail Ballot. 
(a) To be accepted and counted, a voted vote-by-mail ballot from an absent stateside uniformed services voter must be 

received by the Supervisor of Elections no later than 7 P.M. election day in the time zone for the county in which the voter is 
registered. 

(b) Overseas voters casting ballots in a presidential preference primary or general election are allowed a 10-day 
extension. The ballot must be postmarked or dated no later than election day and received by the Supervisor of Elections of 
the county in which the voter is registered no later than 10 days after election day. 

(6) Voter’s Certificate. The Voter’s Certificate for vote-by-mail ballots to all absent stateside uniformed services and 
overseas voters shall be substantially as follows: 
Note: Please Read Instructions Carefully Before Marking Ballot and Completing Voter’s Certificate. 

VOTER’S CERTIFICATE 

I, ______________, swear or affirm, under penalty of perjury, that I am: 
    Print Name 

1. A member of the Uniformed Services or Merchant Marine on active duty; or an eligible spouse or dependent of such 
a member; or a U.S. citizen temporarily residing outside the U.S.; or other U.S. citizen residing outside the U.S.; and, 

2. I am a U.S. citizen, at least 18 years of age (or will be by the date of the election), and I am eligible to vote in the 
requested jurisdiction; and, 

3. I have not been convicted of a felony, or other disqualifying offense or been adjudicated mentally incompetent, or if 
so, my voting rights have been reinstated; and, 

4. I am not registering, requesting a ballot, or voting in any other jurisdiction in the U.S., except the jurisdiction cited in 
this voting form. 
In voting, I have marked and sealed my ballot in private and have not allowed any person to observe the marking of the ballot, 
except for those authorized to assist voters under State or Federal law. I have not been influenced. 
My signature and date below indicate when I completed this document.  
The information on this form is true and complete to the best of my knowledge. I understand that a material misstatement 
of fact in completion of this document may constitute grounds for conviction for perjury. 
Voter’s Signature: _____________________________ Date:              /     /            /    

                                                                                              (Month/Day/Year) 
Email address: ________________________________ Home Telephone Phone No.:_________________________ 
  Mobile Telephone No.: _____________________________ 

(7) Secrecy Envelope or Sleeve. The secrecy envelope  or sleeve, or if the blank ballot was delivered to the voter other 
than by mail or in person, a separate sheet, must include the following message in bold font: In order for your vote-by-mail 
ballot to count, your supervisor of elections must receive your ballot by the applicable deadline stated in your ballot 
instructions. If you wait to return your ballot, your vote might not count. To prevent this from occurring, please return 
your voted ballot as soon as possible.  

(8) Ballot Instructions. The instructions to be sent with the vote-by-mail ballot to all absent stateside uniformed services 
and overseas voters shall substantially contain the following statements: 

INSTRUCTIONS 
READ THESE INSTRUCTIONS CAREFULLY BEFORE MARKING BALLOT 

(a) Very Important. In order to ensure that your vote-by-mail ballot will be counted, complete, sign, date and return the 
ballot and Voter’s Certificate as soon as possible to the Supervisor of Elections of the county in which you are registered. It 
must be received no later than 7:00 p.m. on election day in the time zone for the county in which you are registered. Overseas 
voter only: If you are casting a ballot in a presidential preference primary or general election, a 10-day extension applies, 
provided your vote-by-mail ballot is postmarked or dated no later than election day and received no later than 10 days after 
the election by the Supervisor of the county in which you are registered to vote. Note that the later you return your ballot, 
the less time you will have to cure any signature deficiencies, which is authorized until 5 p.m. on the 2nd day after the election. 

(b) Mark your ballot in secret as instructed on the ballot. You must mark your own ballot unless you are unable to do so 
because of blindness, disability, or inability to read or write. 
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(c) Mark only the number of candidate or issue choices for a race as indicated on the ballot. If you are allowed to “Vote 
for One” candidate and you vote for more than one candidate, your vote in that race will not be counted. 

(d) Very Important. Sign and date the Voter’s Certificate. If you do not sign or date the Certificate, your ballot may not 
count. If your signature on the Voter’s Certificate does not match your signature on record, your ballot will not count. The 
signature on file at the time the Supervisor of Elections in the county in which your precinct is located receives your vote-by 
mail ballot is the signature that will be used to verify your signature on the voter’s certificate. If you need to update your 
signature for this election, send your signature update on a voter registration application to your Supervisor of Elections so 
that it is received before your vote-by-mail ballot is received.  

(e) Mail, deliver, or have delivered the completed mailing envelope with the voted vote-by-mail ballot and the Voter’s 
Certificate. To mail or have your voted vote-by-mail ballot and Voter’s Certificate delivered to the Supervisor of Elections: 

1. Place your marked ballot in the secrecy envelope or sleeve provided to you. If the ballot was provided to you other 
than by mail, use an unmarked envelope as a secrecy envelope. Seal the envelope. Do not seal the Voter’s Certificate in the 
secrecy envelope or sleeve with the ballot. 

2. Insert the secrecy envelope or sleeve or unmarked envelope into a separate mailing envelope or the provided return 
envelope. Completely fill out the Voter’s Certificate on the back of that mailing envelope. Or if you received the ballot and 
certificate other than by mail, place the completed Voter’s Certificate in a separate mailing envelope. Clearly mark the mailing 
envelope “Vote-by-Mail Ballot Enclosed.” 

3. Mail the ballot to the Supervisor of Elections. If using your own envelope: To mail your ballot free of postage, use the 
template and printing instructions provided at the following link: https://www.fvap.gov/eo/overview/materials/forms. 
Otherwise, provide sufficient postage. The completed mailing envelope can be delivered to the office of the Supervisor of 
Elections of the county in which your precinct is located or dropped off at an authorized secure drop box, available at each 
early voting location. If you are an overseas voter, be sure you include your overseas address on the return envelope. 

(f) If you are an overseas voter, you have the option to fax your vote-by-mail ballot and Voter’s Certificate. Fax your voted 
ballot and signed and dated certificate to the Supervisor of Elections at (fax phone number) or to a fax number provided by 
the Federal Voting Assistance Program (FVAP) of the Department of Defense. If faxing your ballot and certificate to FVAP, 
ensure FVAP has sufficient time to get the ballot and certificate to the Supervisor by the 7:00 p.m. or 10-day deadline, 
whichever is applicable. If you fax your voted ballot, you will be voluntarily waiving your right to a secret ballot.  

(g) Voted ballots returned by regular electronic mail (email) will not be counted. A voted ballot returned by fax from an 
absent stateside uniformed services voter will not be counted.  

(h) Felony Notice. It is a felony under Florida law to accept any gift, payment, or gratuity in exchange for your vote for a 
candidate. It is also a felony under Florida law to vote in an election using a false identity or false address, or under any other 
circumstances making your ballot false or fraudulent. 

(9) Processing Returned Vote-by-Mail Ballots and Cure Affidavits. 
(a) For each voted vote-by-mail ballot and if applicable, corresponding signature cure affidavit received, the Supervisor 

of Elections must record the date of receipt and the manner of return. The Supervisor shall attach each affidavit and 
identification received to the corresponding vote-by-mail ballot mailing envelope. 

(b) Upon receipt by mail of a voted vote-by-mail ballot in an envelope other than a vote-by-mail ballot mailing envelope 
provided by the Supervisor, the canvassing board is authorized to open the mailing envelope to determine if the Voter’s 
Certificate is enclosed. If the Voter’s Certificate is not enclosed, the secrecy envelope or sleeve containing the ballot shall not 
be opened and the envelope shall be marked “Rejected as Illegal.” If the Voter’s Certificate is enclosed, the Voter’s Certificate 
shall be reviewed and processed in accordance with Section 101.68, F.S., including notifying the voter, as soon as is 
practicable, about a signature deficiency on the voter certificate. 

(c) Upon determination by the canvassing board that the voter was eligible to vote, the ballot shall be processed as other 
vote-by-mail ballots. If the vote-by-mail ballot was originally faxed or emailed to the voter, or the voter accessed the ballot 
electronically by some other means, the returned ballot shall be removed from the envelope and duplicated pursuant to 
Section 101.5614, F.S., so that it can be processed through the tabulating equipment. 

(d) Upon receipt by fax of a voted vote-by-mail ballot from an overseas voter, the Supervisor of Elections shall enclose 
the ballot in an envelope and seal it in order to preserve secrecy. The Voter’s Certificate and any corresponding signature 
cure affidavit, and identification, shall be attached to the envelope, reviewed, and processed in accordance with Section 
101.68, F.S. Upon a determination by the canvassing board that the voter was eligible to vote, the ballot shall be removed 



538 
 

from the envelope and duplicated so that it can be processed through the tabulating equipment. 
(10) Confidentiality. The Supervisor of Elections and the Supervisor’s staff shall take the steps necessary to keep the 

voted vote-by-mail ballots received by fax as confidential as possible. 

Rulemaking Authority 20.10(3), 97.012(1), 101.697 FS. Law Implemented 101.62, 101.64, 101.65, 101.6923, 101.697 FS. History-New 5-27-
02, Amended 11-26-03, 9-13-04. 9-6-07, 7-1-12, 3-20-14, 2-13-20. 
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1S-2.031 Recount Procedures. 
(1) Definitions. As used in this rule, the term: 
(a) “Ballot text image” means an electronic text record of the content of a touchscreen ballot cast by a voter and recorded 

by the voting device. 
(b) “Ballot text image report” means the printout of touchscreen ballot text images for each machine or precinct 

generated pursuant to paragraph (5)(e) of this rule. 
(c) “Canvassing board” means the county canvassing board or the local board responsible for certifying the election 

results for the race undergoing a recount. 
(d) “Hybrid voting system” means an electronic or electromechanical device by which a voter with disabilities interacts 

with an electronic visual display to produce a paper output that contains the contest titles and the voter’s selections, and 
may also contain, but not be limited to, a barcode or other machine-readable optical label containing the voter’s selections. 
A hybrid voting system may be designed to read the vote targets or selections or the machine-readable optical label on the 
paper output. 

(e) “Outstack” refers to the act of segregating, sorting or setting aside ballots either manually, digitally, or by a high-
speed tabulator.  

(f) “Overvote” means that the elector marks or designates more names than there are persons to be elected to an office 
or designates more than one answer to a ballot question and the tabulator records no vote for the office or question. 

(g) “Overvote ballot” means a ballot with a recount race that has an overvote. 
(h) “Race” means any contest for office (including judicial retention), ballot question, or other public measure. 
(i) “Representative” refers to a person designated pursuant to paragraph (3)(d) of this rule. 
(j) “Undervote” means that the elector does not properly designate any choice for an office or ballot question, and the 

tabulator records no vote for the office or question or that the elector designated less than the number of choices allowed 
for the office and the tabulator records those choices. This definition may be altered based upon the individual characteristics 
of each voting system and how the system accounts for blank ballots. 

(k) “Undervote ballot” means a ballot with a recount race that has one or more undervotes. 
(2) General applicability. This rule applies to recounts involving federal, statewide, multi-county, county, and municipal 

elections conducted using any county voting system. The following procedures apply to both machine and manual recounts: 
(a) Presence of canvassing board. All three members of the canvassing board shall be present for the determination or 

decision to resolve a discrepancy during a recount; otherwise, at least two members of the canvassing board shall be present 
during all times a recount is being conducted. Any canvassing board determination or decision must be by majority vote. 

(b) Security of ballots. The Supervisor of Elections shall ensure the security of the ballots at all times during a recount 
including recess and adjournment of the canvassing board. 

(c) Timeliness. All recounts conducted pursuant to this rule must be completed in such a manner as to provide the 
canvassing board sufficient time to comply with the provisions of section 102.112, F.S. After the completion of a recount, the 
results from the machine recount and manual recount shall be used to certify the second set of unofficial returns and official 
returns, respectively. 

(d) Testing of tabulating equipment. The tabulating equipment being used in the recount must be tested pursuant to the 
provisions of section 101.5612, F.S., and each time the election parameters are changed during a recount. The same test deck 
used for the election may be used for the recount. The canvassing board may, but is not required to, use the same tabulating 
equipment on which ballots were originally tabulated. If the test shows no error, the canvassing board shall proceed with the 
recount. If the test indicates an error, the canvassing board shall first correct the error, retest the equipment pursuant to 
section 101.5612, F.S., and then proceed with the recount. 

(e) Open to public. All procedures relating to recounts shall be open to the public. 
(f) Location. Recounts shall be conducted in a room large enough to accommodate, as applicable, the necessary number 

of counting teams, the canvassing board members and representatives of each candidate, political party or political 
committee entitled to have representatives. Members of the public, including the media, shall be allowed to observe the 
recount from a separate area designated by the canvassing board. The area may be outside of the actual recount area but 
must still allow the observers to view the activities. 

(g) Recording and minutes. The activities of the canvassing board in making determinations of ballots to be counted shall 
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be recorded by either audio or audio/video tape. In addition, the minutes of a manual recount shall be made. All tapes and 
minutes are public record. 

(3) Recount initiation, notice and representatives. The following procedures apply to both machine and manual recounts: 
(a) Initiation of recount. A recount shall not begin until after the recount is ordered and notice has been provided as set 

forth in this section. 
(b) Ordering of recount. 
1. If the Secretary of State orders a machine or manual recount, the Division of Elections shall notify: 
a. The supervisor of elections within each county where the recount will occur. 
b. The candidates in the race that is the subject of the recount. 
c. The chairperson of the state executive committee of a political party if the party has a candidate who is entitled to one 

or more representatives pursuant to subparagraph (3)(d)2. 
d. The chairperson of the political committee in support of or in opposition to the ballot issue or judicial retention issue 

that is the subject of the recount. 
e. The candidate or chairperson as specified in sub-subparagraphs b., c., and d., immediately above, informing them to 

contact the supervisor of elections in each county involved in the recount to find out the date, time, and location of the 
recount in that county. 

2. If the canvassing board orders a machine or manual recount, the supervisor of elections or responsible officer of the 
municipality, as applicable, shall notify: 

a. Each municipality that has a race subject to the recount. 
b. The candidates in the race that is the subject of the recount. 
c. The chairperson of the county executive committee of a political party if the party has a candidate who is entitled to 

one or more representatives pursuant to subparagraph (3)(d)2. 
d. The chairperson of the political committee in support of or in opposition to the ballot issue or judicial retention issue 

that is the subject of the recount. 
e. The candidate or chairperson as specified in sub-subparagraphs b., c., and d., immediately above, of the date, time, 

and location of the recount and whether he or she is entitled to one or more representatives at the recount pursuant to 
paragraph (3)(d). 

(c) Notice of recount. 
1. The canvassing board shall publish advance public notice of any recount immediately after the recount is ordered or 

the notice may be published before a recount is ordered as a conditional notice that, if a recount is ordered, the recount will 
occur on a certain date, time, and location. 

2. The notice shall be posted directly on the homepage of the county supervisor of elections’ website or through a link 
to the notice on the supervisor’s homepage. 

3. The notice shall also be published in a newspaper of general circulation in the county or displayed in at least four 
conspicuous locations in the county including on the door of the public entrance to the building where the office of the 
supervisor of elections is housed. Any displayed notice must be accessible to the public 24 hours a day.  

4. If the recount involves only a municipal election, the notice also shall be posted on the municipal clerk’s website or 
through a link to the notice on the clerk’s homepage, at the public entrance to the building where the city clerk’s office is 
located, and in at least three other conspicuous locations in the municipality such as at a community center, public library, 
city park, and city hall. 

(d) Permissible representatives. The following persons or entities are entitled to have representatives present during a 
recount: 

1. In a race, each candidate whose ultimate success or failure in the race could be adversely or favorably impacted by the 
recount is entitled to have: 

a. One representative for the county canvassing board. 
b. One additional representative per counting team during a manual recount. 
2. In a partisan race that is the subject of a recount, each political party with a candidate whose ultimate success or failure 

in the race could be adversely or favorably impacted by the recount is entitled to have: 
a. One representative for the canvassing board. 
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b. One additional representative per counting team during a manual recount. 
3. In a recount race involving a ballot issue or judicial retention race, any political committee that registered before an 

election in specific support of or opposition to the ballot issue or a judicial retention race is entitled to have: 
1. One representative for the county canvassing board. 
2. One additional representative per counting team during a manual recount; however, if more than one registered 

committee supports or opposes an issue, only one representative per counting team is allowed for each side of a ballot issue, 
regardless of the number of committees in support of or in opposition to the ballot issue. 

(e) Names of representatives to be provided. The persons or entities entitled to have representatives present during a 
recount must provide the names of their designated representatives in writing as soon as is practicable under the 
circumstances to the Supervisors of Election or the municipal clerk, whichever is applicable, before the recount begins. Failure 
to provide the names of their representatives shall negate the opportunity of the persons or entity to have the representative 
present during the recount, except on the same conditions as a member of the public. 

(f) Review of law and procedures. The canvassing board, the members of the counting teams, and the representatives 
entitled to be present shall jointly review the rules and statutes governing recount procedures. Before a manual recount 
begins, the review shall also include the rules and statutes as to what constitutes a clear indication that the voter has made 
a definite choice. 

(g) Public order. Representatives and observers must not interfere with or disturb the recount in any way, except a 
representative may object to a counting team’s decision during a manual recount as provided in this rule. The canvassing 
board may by majority vote have any person or persons removed from the premises by a law enforcement officer charged 
with maintaining order at the recount if such person or persons interfere or disturb the recount process and the situation 
cannot be corrected. 

(4) Machine Recounts. 
(a) Initial requirements. Each canvassing board responsible for conducting a recount shall put each optical scan ballot 

through automatic tabulating equipment and determine whether the returns correctly reflect the votes cast. If any optical 
scan ballot has become physically damaged so that it cannot be properly counted in the recount by the automatic tabulating 
equipment, a true duplicate of the damaged ballot shall be made pursuant to sections 101.5614(5) and 102.141(7), F.S. The 
following procedures shall apply to machine recounts: 

(b) Optical scan ballots when only one race is being machine recounted. 
1.a. The supervisor of elections shall change the election parameters so that all the ballots for the recounted race can be 

tabulated and all the ballots containing overvotes and undervotes in the recounted race can be outstacked from the other 
ballots and counted. 

b. In the case of a race to be recounted that includes a contest where a voter may properly vote for more than one 
candidate, overvotes and undervotes must be outstacked. Once tabulation is complete, the ballots outstacked for undervotes 
must then be tabulated by overriding the rejection such that valid votes can be included in the tabulation. All outstacked 
ballots must remain segregated in the event that a manual recount becomes necessary, and in a way that outstacked 
undervotes that have been counted as valid votes are not again counted in the manual recount vote tally. 

2. The canvassing board or its representatives shall then put each ballot through the tabulating equipment and determine 
the votes in the recounted race. For purposes of tabulating, the ballot is the page on which the race to be recounted appears. 
During this process, the ballot pages with the overvotes and undervotes in the recounted race must be outstacked. 

3. The outstacked ballots shall be placed in a sealed container or containers until it is determined whether a manual 
recount will need to be conducted. Seal numbers shall be recorded at the time the ballots are placed in the containers. 

4. If the percentage threshold for a manual recount in section 102.166, F.S. is met, the canvassing board shall determine 
the total combined number of overvote and undervote ballots. If the race is a statewide or multicounty race, each canvassing 
board shall notify the Secretary of State of the total combined number of overvote and undervote ballots in the county for 
the affected race. 

(c) Optical scan ballots for recount when more than one race is to be recounted and the voting system can outstack the 
overvotes and undervotes in more than one race at the same time. 

1.a. The supervisor of elections shall change the election parameters so that all the ballots for the recounted races can 
be tabulated and all the ballots containing overvotes and undervotes in the recounted races can be outstacked from the other 



542 
 

ballots and counted. 
b. In the case of a race to be recounted that includes a contest where a voter may properly vote for more than one 

candidate, overvotes and undervotes must be outstacked. Once tabulation is complete, the ballots outstacked for undervotes 
must then be tabulated by overriding the rejection such that valid votes can be included in the tabulation. All outstacked 
ballots must remain segregated in the event that a manual recount becomes necessary, and in a way that outstacked 
undervotes that have been counted as valid votes are not again counted in the manual recount vote tally. 

2. The canvassing board or its representatives shall then put each ballot through the tabulating equipment and determine 
the votes in the recounted race or races. For purposes of tabulating, the ballot is the page on which the race or races to be 
recounted appears. During this process, the ballot pages with the overvotes and undervotes in the recounted race or races 
should be outstacked. 

3. The outstacked ballots shall be placed in a sealed container or containers until it is determined whether a manual 
recount will need to be conducted. Seal numbers shall be recorded at the time the ballots are placed in the containers. 

4. If the percentage threshold for a manual recount in Section 102.166, F.S. is met, the canvassing board shall determine 
the total combined number of overvote and undervote ballots. If the race is a statewide or multicounty race, each canvassing 
board shall notify the Secretary of State of the total combined number of overvote and undervote ballots in the county for 
the affected race. 

(d) Optical scan ballot when more than one race is being recounted and the voting system cannot outstack overvotes 
and undervotes in more than one race at a time. 

1. The supervisor of elections shall change the election parameters so that all the ballots for the recounted races can be 
tabulated. 

2. The canvassing board or its representatives shall put each ballot through the tabulating equipment and determine the 
votes in the affected races. For purposes of tabulating, the ballot is the page on which the races to be recounted appears. 
During this process, the ballot pages with the overvotes and undervotes in the recounted races shall be reported. 

3. The canvassing board shall determine the total combined number of overvotes and undervotes for each race. If the 
race is a statewide or multicounty race, each canvassing board shall notify the Secretary of State of the number of overvotes 
and undervotes in the county for the affected race. 

(e) Touchscreen ballot machine recounts. 
1. The supervisor of elections shall provide the canvassing board the votes directly from each of the machines where the 

affected race or races for each precinct and early voting site appeared on the ballot. The supervisor may obtain the votes 
from the machines before the convening of the canvassing board for the recount, but the reporting of the results shall be 
done at a canvassing board meeting. 

2. The total number of the votes from the touchscreen ballots shall then be added to the total number of the votes from 
the optical scan ballots. That total shall then be compared to the total number of voters as recorded at each precinct and 
early voting site. 

3. If an error is detected, the cause therefore shall be ascertained and corrected. The corrected vote totals shall then be 
used as set forth in subparagraph 4., below. 

4. The canvassing board shall verify that the total votes for the recounted race or races taken from the vote totals for 
each precinct and early voting site are the same as the total votes shown on the county totals from the first unofficial results. 
If there is a discrepancy, the canvassing board shall investigate and resolve the discrepancy. 

(f) Machine recount of hybrid voting system’s paper outputs. The procedures for a machine recount of the paper output 
from a hybrid voting system are identical to those as specified in paragraphs (b), (c) and (d), above, as applicable. 

(5) Manual Recount. In addition to the requirements in subsections (2) and (3), the following procedures apply to a 
manual recount: 

(a) Review of ballots. Only the overvotes and undervotes from the machine recount shall be reviewed. 
(b) Outstacking of overvotes and undervotes. All overvoted and undervoted ballots outstacked for a recounted race or 

races during the machine recount shall be transported to the location of the manual recount by two members of the 
canvassing board and a sworn law enforcement officer. 

(c) Optical scan ballot manual recount when the ballots were outstacked only for one race during the machine recount. 
1. The seal numbers on the containers shall be announced as they are broken and compared to the numbers previously 



543 
 

recorded. 
2. Each counting team as designated by section 102.166(5), F.S., shall review the ballots before them to determine if 

there is a clear indication that the voter has made a definite choice, according to standards set forth in law or adopted by rule 
as mandated in sections 102.166(4) and 101.6952(2), F.S. 

3. Each counting team shall sort the ballots into the following stacks: 
a. Votes for which the team determines the voter made a definite choice for each candidate or a stack of ballots that 

have allowable choices in that race; 
b. Ballots which the counting team determines there is no clear indication that the voter made a definite choice for an 

office or ballot question; and, 
c. Ballots to be set aside for the canvassing board’s determination because the team is unable to make such 

determination or a representative objects to the team’s determination. 
(I) If a ballot is set aside because the team is unable to determine that there is a clear indication that the voter has made 

a definite choice or because a representative objected to the counting team’s decision, the ballot must be placed in one or 
more containers (e.g., envelopes, folders, tubs, bins, baskets, etc.) designated for undetermined ballots or ballots for which 
there is an objection. 

(II) The designated container may each contain one or more ballots at the canvassing board’s discretion; however, if not 
already located on the ballot itself, the container or a separate paper for each ballot therein must include the precinct 
number. In addition, if the ballot is placed in the container because there was an objection to the counting team’s 
determination, the container or separate paper for each such ballot therein must include the basis for the objection and the 
name and representative capacity of the person objecting. 

4. The counting team shall then count and record the votes from each candidate or issue stack or from the one stack that 
have allowable candidate choices in that race in subparagraph 3. 

5. The canvassing board shall review each ballot set aside by a counting team and shall determine if there is a clear 
indication that the voter has made a definite choice, according to standards set forth in law or adopted by rule as mandated 
in sections 102.166(4) and 101.6952(2), F.S. 

6. The records of the manual recount shall detail the number of votes each candidate or issue choice received and the 
number of ballots not allocated to any candidate or issue choice. 

7. The canvassing board shall review the outstacked ballots for which a determination of a voter’s choice could not be 
made. Based on that review, the board shall notify the Division of Elections to determine if the standards for determining a 
voter’s choice as set forth in law or adopted by rule as mandated in sections 102.166(4) and 101.6952(2), F.S., should be 
revised to better determine the voter’s choice on those outstacked ballots. The notification shall occur at the same time the 
canvassing board files the report on the conduct of the election pursuant to section 102.141(9), F.S. 

(d) Optical scan ballot manual recount for when the ballots for more than one race were outstacked during the machine 
recount. 

1. The election parameters shall be changed so that only the overvoted and the undervoted ballots for one recounted 
race will be outstacked. 

2. All ballots previously outstacked pursuant to paragraph (4)(c), the seal numbers on the containers shall be announced 
as they are broken and compared to the numbers previously recorded. 

3. The tabulating equipment being used for the recount shall be tested as stated in paragraph (2)(d). 
4. All ballots previously outstacked pursuant to paragraph (4)(c), or not outstacked pursuant to paragraph (4)(d), shall be 

put back through the tabulating equipment to outstack the ballots for the first manually recounted race. 
5. Each counting team shall review the ballots before them to determine if there is a clear indication that the voter has 

made a definite choice, according to standards set forth in law or adopted by rule as mandated in sections 102.166(4) and 
101.6952(2), F.S. 

6. Each counting team shall sort the ballots into the following stacks: 
a. Votes for which the team determines the voter made a definite choice for each candidate or issue choice or a stack of 

ballots that have allowable choices in that race; 
b. Ballots which the counting team determines there is no clear indication that the voter made a definite choice for an 

office or ballot question; and, 
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c. Ballots to be set aside for the canvassing board’s determination because the team is unable to make such 
determination or a representative objects to the team’s determination. 

(I) If a ballot is set aside because the team is unable to determine that there is a clear indication that the voter has made 
a definite choice or because a representative objected to the counting team’s decision, the ballot must be placed in one or 
more containers (e.g., envelopes, folders, tubs, bins, baskets, etc.) designated for undetermined ballots or ballots for which 
there is an objection. 

(II) The designated container may each contain one or more ballots at the canvassing board’s discretion; however, if not 
already located on the ballot itself, the container or a separate paper for each ballot therein must include the precinct 
number. In addition, if the ballot is placed in the container because there was an objection to the counting team’s 
determination, the container or separate paper for each such ballot therein must include the basis for the objection and the 
name and representative capacity of the person objecting. 

7. The counting team shall then count and record the votes from each candidate or issue stack or from the one stack that 
have allowable candidate choices in that race in subparagraph 4. 

8. The canvassing board shall review each ballot set aside by a counting team and shall determine if there is a clear 
indication that the voter has made a definite choice, according to standards set forth in law or adopted by rule as mandated 
in sections 102.166(4) and 101.6952(2), F.S. 

9. The records of the manual recount shall detail the number of votes each candidate or issue choice received and the 
number of ballots not allocated to any candidate or issue choice. 

10. If there is another race to be manually recounted, following the first manual recount: 
a. The canvassing board or its representatives shall ensure that each ballot from the first manual recount can be manually 

recounted for additional races, as necessary. 
b. The outstacked ballots from the first manually recounted race will be combined with the other outstacked ballots. 
c. The election parameters shall be changed to outstack the overvoted and the undervoted ballots for the next manually 

recounted race. 
d. All previously outstacked ballots shall be put back through the tabulating equipment to sort the ballots for the next 

manually recounted race. 
e. The procedures set forth in subparagraphs (d)4.-9., above, shall be repeated for each subsequent race subject to a 

manual recount. 
11. The canvassing board shall re-examine the outstacked ballots for which a determination of a voter’s choice could not 

be made. Based on that re-examination, the board shall notify the Division of Elections to determine if the standards for 
determining a voter’s choice as set forth in law or adopted by rule as mandated in sections 102.166(4) and 101.6952(2), F.S., 
should be revised to better determine the voter’s choice on those outstacked ballots. 

(e) Touchscreen ballot manual recounts. 
1. The canvassing board shall apply the following standards to determine whether there is a clear indication on the ballot 

text image report that the voter has made a definite choice to undervote: 
a. Because touchscreen voting systems do not permit a voter to cast an overvote, the canvassing board shall accept the 

machine recount as conclusive that no overvotes were cast in the manually recounted race. 
b. A definite choice to undervote is clearly indicated by reference to the manufacturer’s specifications for what 

constitutes a clear indication of an undervote on its certified voting system. The following represents the manufacturer 
indicated markings of an undervote for each respective certified voting system: 

(I) iVotronic DRE touchscreen’s ballot image is a clear indication of each voter’s textual selections as indicated by its 
RECORD OF VOTE. The record of vote is a candidate code along with its content in each contest within the voter’s ballot style. 
The content is either the candidate’s name, a question’s YES or NO response, a WRITE-IN where applicable, or an UNDERVOTE. 
At the end of each DRE’s ballot image is a list of precinct totals by candidate code and the total voter ballot images. 

(II) AVC EDGE DRE touchscreen’s ballot image is a clear indication that the voter made a definite choice to undervote by 
the absence on the ballot image of any numeric codes designated for the candidates or choices for the affected race or issue, 
or by the presence on the ballot image of less than the maximum number of numeric codes that may be present for any 
affected race in which the voter is permitted to select more than one candidate. 

(III) AccuVote TSx DRE touchscreen’s ballot image is a clear indication that the voter made a definite choice to undervote 
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by the absence of an “X” within the brackets ([ ]) located next to the candidates or choices for the affected race or issue, or 
by the presence on the ballot image of Xs within the brackets located next to the candidates for the affected race which total 
a number less than the number of candidates for which the voter is permitted to cast a vote. 

c. If a voter marks fewer candidates than there are positions to be elected for those offices, the votes for all of those 
marked candidates shall count. For example, if the voter is allowed to vote for 5 candidates in a special district election (“Vote 
for up to 5”) and the voter marks 2 candidates, the votes for those two marked candidates shall count. 

2. The following specific procedures apply to the manual recount of undervotes: 
a. The canvassing board shall order the printing of one official copy of the ballot text image report from each touchscreen 

voting machine that has recorded undervotes for the affected race. If the certified system does not permit the printing of a 
ballot text image report by touchscreen voting machine, then the canvassing board shall order the printing of the ballot text 
image report for each precinct and early voting site that has recorded undervotes for the affected race. If the certified voting 
system is capable of electronically sorting and identifying undervotes, the canvassing board must order the printing of the 
ballot text image report using such capabilities. The county supervisor of elections shall maintain a custody log for each ballot 
text image report and otherwise assure that the ballot text image report remains secure and free of tampering at all times. 

b. The counting teams for the race being recounted shall examine the ballot text image report to identify and highlight 
ballot text images containing undervotes for the affected race and to determine if there is a clear indication on the ballot text 
image containing the undervote that the voter made a definite choice. A certified voting system that includes a means for 
electronically sorting and identifying undervotes must be used to identify and highlight ballot text images with undervotes in 
place of the counting team process. 

c. If a representative objects to a counting team’s decision, the basis for the objection and name and representative 
capacity of the person objecting shall be attached to the ballot text image report. An objection must be based solely on 
departures from the procedures outlined in this rule for determining the clear indication on the ballot that the voter has 
made a definite choice to undervote. 

d. The canvassing board must resolve all objections pursuant to this subsection. If the canvassing board determines that 
the counting team departed from the procedures outlined in this rule for determining the clear indication on the ballot that 
the voter has made a definite choice to undervote, then the canvassing board shall correct such departure by applying the 
applicable standard. 

e. The counting teams shall maintain a running tally of the number of undervotes totaled per touchscreen voting machine 
in each precinct. After a review of ballot text image reports containing undervotes from the voting machine or the precinct, 
the counting team shall tabulate the total number of undervotes for such precinct. The counting teams shall compare the 
total number of undervotes manually recounted for each precinct to the total number of undervotes reported by the voting 
system in the complete canvass report for each precinct. 

f. If the comparison of the undervotes in the manual recount matches the total number of undervotes reported for such 
precinct in the complete canvass report, then the counting team shall certify the results of the manual recount to the 
canvassing board. If there is a discrepancy between the number of undervotes in the manual recount and the machine 
recount, then the counting teams shall total the number of undervotes for such precinct up to two additional times to resolve 
such discrepancy. If, after re-tabulating the number of undervotes for each such precinct, the discrepancy remains, then the 
canvassing board shall investigate and resolve the discrepancy with respect only to such precinct. In resolving the discrepancy, 
the canvassing board shall review the records produced by the voting system and may request the verification of the 
tabulation software as provided in section 102.141(6)(b), F.S., and conduct any necessary diagnostic examinations. However 
the canvassing board shall not order or conduct any diagnostic examination that may result in the clearing of any vote total 
or in any way affecting the memory of the machine. 

g. The canvassing board shall then certify the number of votes for each candidate or issue choice by combining the totals 
on the machine during the sorting process with the totals of the manual recount. 

(f) Manual recount of hybrid voting system’s paper outputs. The procedures for a manual recount of the paper output 
from a hybrid voting system are identical to those specified in paragraphs (b), (c) and (d), above, as applicable. If the hybrid 
voting system’s paper output is identical to the optical scan ballot mentioned in this paragraph, the paper output may be 
treated as an optical scan ballot for the recount. 

(6) Unexpected circumstances. If issues or circumstances arise involving a recount or its procedures which neither this 
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rule nor any other law or rule covers, the canvassing board will decide the issue by a majority vote. 

Rulemaking Authority 20.10(3), 97.012(1), 102.141, 102.166(5) FS. Law Implemented 102.141, 102.166 FS. History–New 5-30-02, Amended 
4-13-04, 11-3-05, 1-24-16. 
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1S-2.037 Provisional Ballots. 
(1) Notice of Rights. A written notice, entitled “Notice of Rights for Provisional Ballot Voters” must be provided to each 

person who casts a provisional ballot. The notice must include the following: 
(a) Contact information for the Supervisor of Elections including phone number, facsimile number, e-mail address, 

mailing address and office address.  
(b) The following statements:  
1. “If this is a primary election, you should contact the supervisor of elections’ office immediately to confirm that you are 

registered and can vote in the general election.” 
2. “You have the right to provide written evidence supporting your eligibility to vote to the Supervisor of Elections no 

later than 5:00 p.m. of the second day following the election.” 
3. “Attention: If you voted this ballot because we could not verify your Florida driver’s license card number, Florida state 

identification card number or the last four digits of your social security card number, bring your card in person or provide a 
copy via mail, fax or e-mail to the Supervisor by the deadline. If you voted this ballot solely because you did not have the 
proper photo and signature identification, you do not have to provide any further evidence. Your ballot will be counted if 
your signature on the ballot Certificate matches the signature on your registration record and if you voted in the proper 
precinct.”  

4. “You have the right to find out if your ballot was counted, and if not, the reason why. [Insert instructions on how voter 
can access that information].” 

(2) Forms for Certificates and Affirmations. Except as provided in subsection (3), provisional ballot certificates and 
affirmations shall be substantially in accordance with Form DS DE 49 OS (eff. 01/06), entitled “Optical Scan, Provisional Ballot 
Voter’s Certificate and Affirmation”; Form DS DE 49 OS/TS (eff. 01/06), entitled “Touch Screen, Provisional Ballot Voter’s 
Certificate and Affirmation”; or Form DS DE 49 OT (eff. 01/06), entitled “Optical Scan/Touchscreen, Provisional Ballot Voter’s 
Certificate and Affirmation”. All forms under this rule are hereby incorporated by reference. Copies of the forms may be 
obtained from the Division of Elections, Room 316, R.A. Gray Building, 500 South Bronough Street, Tallahassee, Florida 32399-
0250, from the Division of Elections website at: http://election.dos.state.fl.us, or by contacting the Division of Elections at 
(850)245-6200. 

(3) Exception for Sequoia Touch Screen Voting System. In order to ensure the secrecy of the ballot of each provisional 
ballot voter, the following forms and procedures must be used and followed in all counties using the Sequoia Touch Screen 
Voting System: 

(a) Forms. Form DS DE 50 Sequoia, entitled “Sequoia Touch Screen, Provisional Ballot Voter’s Certificate and Affirmation,” 
(eff. 06/06) shall be used as the provisional ballot envelope form, and form DS DE 50 Sequoia-A, entitled “Provisional Ballot 
Identification Number Form,” (eff. 06/06) shall be used to write the provisional ballot voter’s identification number, in 
reference to the procedures in paragraphs (b) and (c). 

(b) Procedures at the polls: 
1. Once a determination is made that a voter needs to vote a provisional ballot, the voter is provided with the provisional 

ballot envelope form DS DE 50 Sequoia. 
2. The voter fills out the Provisional Ballot Voter’s Certificate and Affirmation using DS DE 50 Sequoia and provides it to 

the election official to witness. 
3. The election official witnesses the voter’s signature and fills out the information on the back side of the envelope 

indicating the reason the voter is voting a provisional ballot. 
4. The election official activates the ballot and writes the provisional ballot number from the screen on a separate form 

using DS DE 50 Sequoia-A. 
5. The voter verifies that the provisional ballot identification number on the form matches the ballot number from the 

screen. 
6. The voter places the form with the ballot identification number in the Provisional Ballot envelope and seals the 

envelope. 
7. The voter proceeds to the touch screen voting system and votes his or her provisional ballot. 
8. At the close of the polls, all completed provisional ballot envelopes are returned to the supervisor of elections. 
(c) Procedures during the canvassing process: 
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1. The canvassing board determines the eligibility of each provisional voter. 
2. For each provisional voter that is determined to be eligible, the provisional ballot envelope shall be opened and the 

provisional ballot number shall be separated from the envelope containing the voter’s name to ensure that the voter’s name 
and provisional ballot number cannot be connected. 

3. All ballots connected to the provisional ballot numbers for eligible voters shall be tabulated according to the 
procedures for tabulating ballots provided by the manufacturer. 

4. For each provisional voter that is determined to be ineligible, the provisional ballot envelope shall not be opened and 
the Provisional Ballot Identification Number shall remain sealed in the envelope. 

(d) All requirements of this rule otherwise apply to provisional ballots cast using the Sequoia Touch Screen Voting System.  

Rulemaking Authority 20.10(3), 97.012(1), (2), 101.048 FS. Law Implemented 97.053(6), 101.043, 101.048, 101.049, 101.111 FS. History–
New 2-2-04, Amended 1-29-06, 6-1-06, 11-18-07, 5-19-10. 
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1S-2.051 Standards for Determining Voter’s Choice on a Federal Write-In Absentee Ballot. 
(1) Application. The standards in this rule apply to determine whether the voter has clearly indicated a definite choice 

for purposes of counting a vote cast on a Federal Write-in Absentee Ballot (FWAB) during a recount under section 102.166(4), 
F.S., and during the canvassing and duplication of the FWAB under section 101.5614(5), F.S. The FWAB is issued by the Federal 
Voting Assistance Program (FVAP) as a back-up ballot, and is available by download from the FVAP’s webpage at: 
https://www.fvap.gov/uploads/FVAP/Forms/fwab.pdf. 

(2) Use. Section 101.6952(2), F.S., governs when a federal write-in absentee ballot may be used in an election and by 
whom it may be used.  

(3) Manual review and tabulation. Subject to sections 102.166(4)(b) and (c), F.S., a vote shall count when it is determined 
to be a valid vote pursuant to this rule.  

(4) Standards. The following standards supplement the applicable standards already set out in sections 101.6952(2)(b)-
(e), F.S., for determining whether there is a clear indication that the voter has made a definite choice, whether the vote shall 
be counted, and for whom or what issue. 

(a) The following standards apply and will constitute clear indications of a definite choice for which the vote shall count: 
1. Except for judicial merit retention races (see subparagraph (4)(a)6.), if the voter writes the candidate’s local or state 

office under the column “Office/Ballot Initiative,” and in close proximity either on the same line, directly below or above the 
line, or on the line directly opposite in the next column, the voter writes a qualified candidate’s name or party, the vote shall 
count for the qualified candidate regardless of party affiliation, or for the qualified candidate associated with the party 
written, whichever is applicable. 

2. Except for judicial merit retention races (see subparagraph (4)(a)6.), if the voter writes the qualified candidate’s first 
or last name and no other qualified candidate in the race or on the ballot has the same or similar first or last name, the vote 
shall count for that qualified candidate regardless of proper or improper office designation. 

3. If the voter uses symbols, marks, or words, such as “same” or “ditto,” or arrows, or quotation marks to indicate the 
same political party for all offices voted, the vote shall count for each qualified candidate of that political party, except in 
those races in which more than one candidate of the same political party may properly be nominated or in which two or more 
candidates may properly be elected. 

4. If the voter fails to include any district or other numbered designation associated with the office but designates the 
correct office name, the vote shall count for that office. 

5. If the voter writes a candidate’s partial or full name, but incorrectly writes the political party, the vote shall count for 
that candidate. 

6. For a judicial merit retention race, if the voter writes the candidate’s first or last name or current office under the 
column “Office/Ballot Initiative” or “Candidate Name, Party Affiliation, or Initiative Vote,” and in close proximity either on 
the same line, directly below or above the line, or on the line directly opposite in the adjacent column, the voter writes “yes” 
or “no,” the vote shall count as a vote for or against retention, respectively. A voter may use symbols, marks, or words, such 
as “same” or “ditto,” or arrows, or quotation marks to indicate a yes or no vote, as applicable, for a subsequent judicial merit 
retention race after indicating a “yes” or “no” vote for a preceding race. 

7. For a ballot measure, if the voter writes the name of the ballot measure in any identifiable form under the column 
“Office/Ballot Initiative,” and in close proximity either on the same line, directly below or above the line, or on the line directly 
opposite in the next column, the voter writes “yes” or “no,” the vote shall count as a vote for or against the ballot measure, 
respectively. A voter may use symbols, marks, or words, such as “same” or “ditto,” or arrows, or quotation marks to indicate 
a yes or no vote, as applicable, for a subsequent ballot measure after indicating a “yes” or “no” vote for a preceding ballot 
measure. 

(b) The following standards apply and will constitute instances where clear indications of a definite choice cannot be 
determined and for which the vote shall not count: 

1. If the voter writes a candidate’s first or last name, or both, but incorrectly designates the office for which the candidate 
has qualified. 

2. If the voter writes in a candidate’s name that is not on the official primary ballot of any political party. 
3. If the voter designates a qualified candidate’s partial or full name that is the same or similar to an opposing candidate’s 

partial or full name in the same race without some additional mark or wording to indicate clearly that the voter has made a 
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definite choice. (Such additional marks or wording may consist of a candidate’s nickname, first name and first initial, middle 
name(s) and middle initial(s), other commonly known name or names, generational suffix, or professional title such as doctor, 
professor, counselor or judge). 

4. If, in a primary election or special primary election, a voter writes in the name or abbreviation of a political party 
without associating the political party designation with the name of a qualified candidate. 

5. In a judicial retention race, if the voter writes an entry other than one specified in subparagraph (4)(a)6., the vote shall 
not count as either a vote for or against retention. 

6. For a ballot measure, if the voter writes an entry other than one specified in subparagraph (4)(a)7., the vote shall not 
count as either a vote for or against the ballot measure. 

(c) Unless the writing of the candidate’s or political party’s name clearly indicates otherwise (e.g., the voter writes the 
first and last name of the candidate or the full name of the political party on the ballot), the following standards apply when 
the abbreviation, initials, or name of a candidate is the same as the abbreviation or name of a political party: 

1. If the political party does not have a candidate in the applicable race, the vote shall count for the candidate. 
2. If the political party has only one candidate in the applicable race and the candidate is a member of the political party 

whose abbreviation or name is the same as the candidate, the vote shall count for the candidate. 
3. If the political party has more than one candidate on the ballot, the vote shall not count for either the candidate or 

the party. 
(d) If the voter writes in or otherwise indicates more choices than there are positions or choices for that office, it shall be 

considered an overvote and none of the designations by the voter are valid for that race. 

Rulemaking Authority 20.10(3), 97.012, 102.166(4)(b) FS. Law Implemented 101.5614(5)(b), 101.6952, 102.166(4)(c) FS. History‒New 11-
28-13, Amended 8-23-15. 
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1S-2.052 Election Day Delivery of Vote-by-Mail Ballot. 
(1) The Department of state is required to adopt a rule for delivery of a vote-by-mail ballot on the day of an election. 
(2) Form DS-DE 136 (effective 1/2014), entitled “Election Day Vote-by-Mail Ballot Delivery Affidavit,” is hereby 

incorporated by reference and available at: https://www.flrules.org/Gateway/reference.asp?No=Ref-03509. The form is also 
available from the Division of Elections, R.A. Gray Building, Room 316, 500 South Bronough Street, Tallahassee, Florida 32399-
0250, by contact at (850)245-6200, or by download from the Division of Elections’ rules webpage at: 
http://election.dos.state.fl.us/index.html. 

(3) The voter or the voter’s designee shall execute Form DS-DE 136 before a vote-by-mail ballot may be delivered on the 
day of an election. Form DS-DE 136 is not required for supervised voting under section 101.655, F.S. 

Rulemaking Authority 20.10(3), 97.012(1), 101.62(4) FS. Law Implemented 101.62 FS. History‒New 1-1-14. 

  

https://www.flrules.org/Gateway/reference.asp?No=Ref-03509
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1S-5.026 Post-Election Certification Voting System Audit. 
(1) General application. 
(a) This rule provides the procedures for a county canvassing board or the local board responsible for certifying the 

election to conduct either a manual audit or an automated independent audit of a voting system to be conducted after 
certification of an election including a municipal election. The purpose of the audit is to ensure that the voting system 
deployed in the election tabulated all votes properly. An audit is not required in any election in which only paper ballots are 
used and are not tabulated by a voting system. 

(b) An automated independent audit may not be conducted unless the independent audit system has been approved for 
use. The requirements for approval and use are contained in subsection (10). 

(2) Definitions. For purposes of this rule only, the term: 
(a) “Audit team” means: 
1. For the purposes of a manual audit, a two-person team that manually sorts and tallies the votes; and, 
2. For the purposes of an automated independent audit, one or more persons, all of whom have been trained on the 

automated independent audit equipment. Specialized training is not required for the scanning team (personnel scanning 
ballots) or duplicating team (personnel assigned to duplicate ballots). 

3. The audit, scanning, and duplicating teams may consist of employees of the supervisor of elections, poll workers or 
other temporary personnel acting under the direction of the county or other local canvassing board. 

(b) “Automated independent audit” means the use of hardware and software technology to independently tally the votes 
cast across every race that appears on all ballots in at least twenty percent of the precincts chosen at random by the county 
canvassing board or the local board responsible for certifying the election. 

(c) “Ballot image” means an electronic record of the content of a ballot cast by a voter on a touchscreen device and 
recorded by the voting device. 

(d) “Ballot image report” means the printout of ballot images for each machine or precinct generated. 
(e) “Ballot type” means an early voting, election day, or vote-by-mail ballot. Provisional ballots cast in the election may 

be grouped with early voting, election day, or vote-by-mail ballots, as applicable. Overseas vote-by-mail ballots are to be 
grouped with other vote-by-mail ballots. 

(f) “Board” means the county canvassing board or other local board responsible for certifying the election. The Board 
shall be governed by the provisions of Section 102.141, F.S., including the process for substitution in the event a member is 
unable to serve. 

(g) “Counting segment” means that portion of the voting system and automated independent audit system which 
accurately tabulates and accumulates the choices made on ballots. 

(h) “Election definition” means the voting system tabulator’s code programmed for a unique election. 
(i) “Independent” means that the audit system is not part of the county voting system’s tabulation devices or a similar 

type of tabulation device using the same election definition. 
(j) “Indeterminate vote” means a marginal mark on a ballot where the Board believes the voting system may not have 

tabulated a choice in a race. 
(k) “Manual audit” means a public manual tally of the votes cast in one randomly selected race that appears on a ballot 

in one or more randomly selected precincts.  
(l) “Marginal mark” means a mark other than a prescribed mark (e.g., a solid dark filled oval), which the tabulator or 

automated independent audit system may or may not interpret as the voter’s choice in a race. 
(m) “Marksense ballot” has the meaning ascribed in section 97.021(4), F.S.  
(n) “No vote” means that there is no mark and the voter did not make a selection for any candidate or issue in a race. 
(o) “Paper ballot image” means an electronic record of the content of a marksense ballot cast by a voter and recorded 

by the voting device. 
(p) “Race” means any contest for filling a candidate office or voting on an issue. Races for state or county executive 

committees of political parties are not included since these races do not constitute races for candidates pursuant to section 
97.021(5), F.S.  

(q) “Technical data package” means the automated independent audit system’s description, software source code, 
executables, software configuration management system, description for creating the election definition and its required 
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input and output, and description of the scanning devices. 
(r) “Valid vote” means it could be determined from the mark that the voter has made a definite choice in a race. 
(3) Forms. 
(a) The following forms are used in this rule and are incorporated by reference: 
1. Form DS-DE 105-A, entitled “Manual Audit Team Worksheet for Direct Recording Electronic Ballots” (eff. 01/2014), 

http://www.flrules.org/Gateway/reference.asp?No=Ref-03892. 
2. Form DS-DE 105-B, entitled “Manual Audit Team Worksheet for Marksense Ballots” (eff. 01/2014), 

http://www.flrules.org/Gateway/reference.asp?No=Ref-03893. 
3. Form DS-DE 106, entitled “Precinct Summary for Manual Audit” (eff. 01/2014), 

http://www.flrules.org/Gateway/reference.asp?No=Ref-03894. 
4. Form DS-DE 106A, entitled “Discrepancy Report for Automated Independent Audit” (eff. 01/2014), 

http://www.flrules.org/Gateway/reference.asp?No=Ref-03895. 
5. Form DS-DE 107 entitled “Voting System Post-Election Audit Report” (eff. 01/2014), 

http://www.flrules.org/Gateway/reference.asp?No=Ref-03896. 
(b) Copies of the forms may be obtained from the Division of Elections, Room 316, R. A. Gray Building, 500 South 

Bronough Street, Tallahassee, Florida 32399-0250, from the Division of Elections website at: http://election.dos.state.fl.us, 
or by contacting the Division of Elections at (850)245-6200. 

(4) General Procedures. The following procedures apply to both a manual audit and an automated audit except to the 
extent that the context states otherwise: 

(a) The Board shall publish at least a 24-hour advance notice of the meeting to conduct the audit including the random 
selection of the race(s) and precincts respective to the applicable audit. The notice may be published before the official 
certification of the election results but neither the random selection nor the manual audit or the review of the audit result in 
an automated independent audit can occur until after the certification. The notice shall include the date, time and place for 
each meeting. Notice shall be posted in four conspicuous places in the county and on the home page of the county supervisor 
of elections’ website. A link to the notice on the county supervisor of election’s homepage will satisfy the website notice 
requirement. 

(b) The Board shall conduct, complete and make available the results of the audit of a voting system no later than 11:59 
p.m. (local time where the audit occurs) of the 7th day following the official certification of election results. 

(c) Initial selection procedure for manual audit:   
1. The Board shall determine the method of selection of the race and precincts to be audited. The selection method must 

be done on a random basis using a uniform distribution in which all races have an equal chance of being selected and all 
precincts in which the selected race appears have an equal chance of being selected. Examples of such selection may include 
selection by drawing lots or by using a ten-sided die, or using a computerized random selection. However, the selection 
method should be done in a way that the public is assured that all races as defined in rule that appear on the ballot are 
included in the random selection of the race, and that all precincts containing the selected race are included in the random 
selection of the precinct or precincts. 

2. The Board shall first randomly select a race from all available races on the ballots. In the event that multiple municipal 
or other local elections are held on the same day in a county and the county canvassing board certifies the elections, one 
manual audit will cover all elections held on that day and all races involved in the elections shall be available for selection of 
the race and precincts. 

3. The Board shall next randomly select at least one percent but no more than two percent of the precincts in which the 
selected race appears. If two percent or less of the precincts equals less than a whole number, the number of precincts to be 
audited shall be rounded up to the next whole number. 

(d) Initial selection procedure for automated independent audit: 
1. The Board shall determine the method of selection of the precincts to be audited in an automated independent audit. 

The selection method must be done on a random basis using a uniform distribution in which all precincts have an equal 
chance of being selected in an automated independent audit. Examples of such selection may include selection by drawing 
lots, by using a ten-sided die, or using a computerized random selection. However, the selection method should be done in a 
way that the public is assured that all precincts are included in the random selection of precincts in an automated independent 

http://www.flrules.org/Gateway/reference.asp?No=Ref-03892
http://www.flrules.org/Gateway/reference.asp?No=Ref-03893
http://www.flrules.org/Gateway/reference.asp?No=Ref-03894
http://www.flrules.org/Gateway/reference.asp?No=Ref-03895
http://www.flrules.org/Gateway/reference.asp?No=Ref-03896
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audit. 
2. In the event that multiple municipal or other local elections are held on the same day in a county and the county 

canvassing board certifies the elections, one automated independent audit will cover all elections held on that day and all 
precincts involved in the elections shall be available for selection of precincts.  

3. The Board shall randomly select a minimum of 20% of the precincts. If twenty percent of the precincts equals less than 
a whole number, the number of precincts to be audited shall be rounded up to the next whole number. The audit shall consist 
of a tally of the votes cast across every race that appears on the ballot in those selected precincts. 

(e) A majority of the Board shall be present at all times until the manual audit is completed or when a review of the 
automated independent audit results occurs, whichever is applicable to the audit method being used. 

(f) Prior to the beginning of the audit, the Board shall jointly review the rules and statutes governing audit procedures. 
The Board shall also review the security procedures for audits established by the Supervisor of Elections pursuant to 
subsection (9). 

(g) The Board shall ensure that, at a minimum, the minutes of the audit proceedings are taken and promptly recorded 
and maintained. 

(h) The Board shall conduct the audit in a room large enough to accommodate the following, at a minimum: the Board, 
the audit teams and, if present, a maximum of two public observers per audit team. If a large public turnout is anticipated, 
the Board should take reasonable steps to select the largest available public meeting room to accommodate the turnout. In 
the event that the room is not large enough to accommodate all public observers present, the Board shall provide for the 
random selection of the observers from among those present just prior to the beginning of the audit. The observers shall be 
allowed to witness the audit team’s activities but may not interfere with the proceedings. The Board shall announce the 
procedures that will allow any departing public observers to be replaced by other observers. 

(i) The Board may adopt reasonable rules and policies to ensure the public does not interfere or otherwise disturb the 
audit, including taking whatever reasonable action is necessary to have disruptive and unruly persons removed by law 
enforcement officials. 

(j) The Board shall appoint as many audit teams as necessary to assist in the manual audit or as many audit teams to use 
the automated audit equipment to meet the deadline in paragraph (4)(b). The Board shall resolve any disagreement on the 
handling or processing of a ballot by an audit team in accordance with the rule. 

(k) No person except the Board, an employee of the Supervisor of Elections or a member of an audit team shall handle 
any ballot or ballot container, or interfere with or obstruct the orderly audit. 

(l) Before beginning an audit, the Board shall verify an accurate ballot count exists between the number of ballots cast in 
the applicable precincts and races and the number of ballots to be audited. In the event that the ballot count does not match, 
the Board shall determine if the difference in the ballot count is 1/2 of 1% or more of the total ballots, as indicated by the 
voting system or the audit, whichever is less. If the difference is 1/2 of 1% or more, the Board must investigate to determine 
if it can resolve the discrepancy. If the discrepancy cannot be resolved, the Board shall provide an explanation on the “Voting 
System Post-Election Audit Report” (DS-DE 107). 

(m) For an automated independent audit only: 
1. Each day before the supervisor of elections scans ballots, the supervisor shall test each scanner to ensure that it is 

operating correctly. The supervisor shall test the scanner by using procedures prescribed by the vendor of the automated 
independent audit system. 

2. Before scanning ballots in any election, the supervisor of elections shall test the tabulation accuracy of the automated 
independent audit software by performing a logic and accuracy test on at least one of the scanners that is used for the 
scanning of the ballots. 

3. Before beginning an automated independent audit, the Board shall test the automated independent audit system to 
ascertain that the system will correctly count the votes cast.  

(n) To the extent possible, the certified result from the selected race and precinct(s) to be audited shall not be disclosed 
in advance to the audit teams. 

(5) Specific procedures-direct recording electronic voting machine ballots. The Board and the audit teams shall follow 
these specific audit procedures for votes cast on direct recording electronic machines: 

(a) Manual audit. 
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1. The Board shall order the printing of one official copy of the ballot image report from each machine to be audited. The 
ballot image shall constitute the ballot for purposes of the tally in accordance with this subsection. 

2. The Board shall differentiate among the voter’s various choices in the selected race by assigning a distinct color code 
to each possible choice in that race.  

3. The audit team shall highlight the voter’s choice on the ballot image report in accordance with the assigned color code. 
4. The audit team shall then tally the results and write the number of votes for each candidate or issue choice on the 

Manual Audit Team Worksheet for DRE Ballots (DS-DE 105 A). 
5. The audit team shall otherwise examine the ballot images and follow the procedures used under subsection (6) for 

tallying and recording the votes. 
(b) Automated independent audit. The Board may use one of the following three processes: 
1. The audit team shall duplicate the voter’s choices on the ballot image report onto an official marksense ballot. The 

duplicate ballot shall be clearly labeled “duplicate”, and bear a serial number which shall be recorded on the ballot image 
report; or 

2. The audit team may duplicate the ballot using an automatic duplication process that has been approved specifically 
for auditing purposes by the Division of Elections; or 

3. The audit team may compare the number of total ballots as indicated by the voting system minus the marksense 
ballots counted by the automated independent audit system to determine the number of ballots voted on touchscreen 
machines. The audit of the total votes in each race is accomplished by comparing the number of votes in each race as indicated 
by the audit of the marksense ballots and adding the number of votes as indicated by the voting system for touchscreen 
ballots to ascertain the number of total votes for each race. 

(6) Specific procedures-optical scan machine ballots. The Board and the audit teams shall follow these specific audit 
procedures for votes cast on optical scan machines: 

(a) Manual audit. The manual audit shall include a tally of the selected race for the selected precinct or precincts of 
ballots cast on Election Day and during the Early Voting period, vote-by-mail ballots (to include vote-by-mail ballots cast by 
uniformed and overseas citizens), and provisional ballots (if tabulated separately). 

1. The tally shall be of the marksense ballots that were tabulated by the voting system. 
2. Ballots cast at the precinct on Election Day, early voted ballots, vote-by-mail ballots, and provisional ballots (if grouped 

separately), for each precinct shall be audited separately. 
3. In order to distinguish between errors attributable to improper marking of the ballot versus voting system tabulation 

error, each audit team shall examine a ballot and if in agreement, shall place a ballot into one of the following stacks: 
a. Ballots on which the voter overvoted in the selected race. 
b. Ballots on which the voter undervoted in the selected race. 
c. Ballots on which the voter marked the race in a manner that should have been read by the voting system tabulator. 
d. Ballots on which the voter marked the race in a manner that might not have been read by the voting system tabulator. 
4. The audit team shall sort the ballots that were stacked in sub-subparagraph (6)(a)3.c., according to the voter’s choice 

in the selected race. For example, all ballots with votes for Candidate A should be placed in one stack and all ballots with 
votes for Candidate B should be placed in another stack. The audit team members shall then tally the number of ballots in 
each of those stacks and write the number of votes for each candidate or issue choice in the specific race on the Manual Audit 
Team Worksheet for Marksense Ballots (DS-DE 105B). 

5. For a race with “Vote for no more than (enter # to be elected),” the audit team shall sort out the undervoted ballots 
with no selection made and record the count. For the remaining undervoted ballots, the team shall sort the ballots into two 
stacks with the first stack having candidate A and the second stack with the remaining candidates, then record votes for 
Candidate A on the Manual Audit Team Worksheet for Marksense Ballots (DS-DE 105B).  Then, the team shall resort the 
ballots again with two stacks with the first stack having candidate B and the second stack with the remaining candidates and 
then record the count for Candidate B on the Manual Audit Team Worksheet for Marksense Ballots (DS-DE 105B). This process 
shall be repeated for each subsequent candidate until complete.  

6. The audit team members shall also tally the number of ballots for each stack as separated in sub-subparagraphs 
(6)(a)3.a., b., and d., and write the number of ballots in each stack on the Manual Audit Team Worksheet for Marksense 
Ballots (DS-DE 105B). 
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7. The manual audit shall continue until completed. A recess may be called but procedures, established by the Supervisor 
of Elections, for securing the tally results and ballots shall be followed during the recess. 

(b) Automated independent audit: The automated independent audit system shall produce and print the tally for all races 
from the selected precincts of ballots cast by ballot type.  

(7) Results Compilation. The Board shall direct the supervisor to print a report from the voting system for the precincts 
selected which provides the group detail of the number of ballots for Election Day, early voting, vote-by-mail, and provisional. 
The provisional number may be included in one of the other numbers. This report will be what the Board shall compare to 
the audit teams’ manual count or to the automated independent audit count, as applicable. The report shall not be provided 
to the audit team members. Additional specific procedures apply to the: 

(a) Manual audit. After the audit team has finalized its tally, the Board shall compile the results and compare the manual 
tally under subsections (5) and (6), to the official vote totals for the selected race in the selected precinct(s).  

1. If the manual tally and official vote totals match for that precinct, this result is to be listed on the Precinct Summary 
for Manual Audit form (DS-DE 106). 

2. If the manual tally and official vote totals show a discrepancy in any contest of 1/2 of 1% or more of the votes being 
audited, the Board must investigate the discrepancy. This shall be done by the Board determining if the difference can be 
reconciled by reviewing the official totals and the stack set out pursuant to sub-subparagraphs (6)(a)3.a., b., and d. If the re-
tally and totals still are 1/2 of 1% or more of the votes being audited, the Board shall direct a different audit team, if available, 
to conduct a manual re-tally.  

(b) Automated independent audit. After the automated independent audit system has finalized its tally, the Board or the 
automated independent audit system shall compile and compare the results to the official vote totals for all races in the 
selected precincts. 

1. The results of the automated independent audit shall be produced as a summary report listing the number of ballot 
and vote discrepancies computed at the lowest level of aggregation reported in the election. 

2. If the automated tally and official vote totals show a discrepancy in every contest of less than 1/2 of 1%, the Board 
shall list this result on the “Voting System Post-Election Audit Report” (DS-DE 107). 

3. If the automated tally and official totals show a discrepancy in any contest of 1/2 of 1% or more of the votes being 
audited: 

a. The Board must investigate the discrepancy. This shall be done by reviewing the paper ballot images or extracts 
therefrom to ascertain if any voter marked a race in a manner that likely was not read by the voting system tabulator or by 
the automated independent audit system. 

b. The Board shall prepare a completed “Discrepancy Report for Automated Independent Audit” form (DS-DE 106A) or, 
alternatively, the automated independent audit system may print a report providing the same information required by the 
DS-DE 106A. 

c. The Board shall explain the discrepancy on the “Post-Election Certification Audit Report” (DS-DE 107). 
(8) Audit Report. The Board shall submit to the Department of State a report of the audit results within 15 days after the 

audit is completed. The Board shall submit its report using the “Voting System Post-Election Audit Report” (DS-DE 107). 
(a) For a manual audit, each audit report shall be accompanied by a completed Precinct Summary for Manual Audit form 

(DS-DE 106) for each precinct audited. 
(b) For an automated independent audit, each audit report shall be accompanied by the summary report as specified in 

subparagraph (7)(b)1., or a completed Discrepancy Report for Automated Independent Audit form (DS-DE 106A), as 
applicable, for each precinct audited.  

(c) The audit report shall also include a description of: 
1. The overall accuracy of the audit. 
2. Problems or discrepancies encountered, if any. 
3. The likely cause of any problems or discrepancies encountered, if any. 
4. Recommended corrective or remedial actions for any problems or discrepancies encountered, for purposes of avoiding 

or mitigating such problems or discrepancies in future elections. 
(9) Security procedures. Each county supervisor of elections pursuant to its responsibility under section 101.015, F.S., 

shall ensure that its security procedures include procedures relating to ballot accountability, the security of ballots, chain of 
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custody controls, protocols for authorized access and secure storage of ballots that may be used in an audit. 
(10) Requirements for approval and use of an automated independent audit system. 
(a) Any person desiring to have an automated independent audit system approved for use in Florida shall submit a letter 

to the Bureau of Voting Systems Certification, Division of Elections, Department of State, requesting approval and providing 
the automated independent audit system’s technical data package. 

(b) The automated independent audit system must satisfy the following criteria prior to approval: 
1. Be completely independent of the primary voting system. 
2. Be fast enough to produce final, public audit results no later than 11:59 p.m. (local time where the audit occurs) on 

the 7th day following certification of the election by the county canvassing board or the local board responsible for certifying 
the election. 

3. Be capable of demonstrating the ballots of record have been accurately adjudicated by the audit system. 
4.a. For all elections on or after January 1, 2016, be capable of operating without outside manufacturer or vendor support 

to use the system. However, if desired, a county may decide to use the audit system’s manufacturer or vendor support. 
b. Any automated independent audit system used in any election on or after January 1, 2016, must be capable of 

providing the county the option to operate the system without manufacturer or vendor support. If a system has been 
previously approved without this capability, the system must be resubmitted for review and approval for this capability in 
order to continue its use in an election on or after January 1, 2016. The extent of the approval process would depend upon 
the modification to the previously approved automated independent audit system. For example, if the modification is merely 
a separate software module that does not contain a counting segment, only that module would need to be examined and a 
regression test on its interaction with the previously approved system would be performed. 

5. Be capable of comparing the audit results to the certified results by precinct and ballot type for marksense ballots. 
6. Be approved with its counting segment. 
7. Be capable of examining marked ballots to determine a valid vote, no vote, and marginal mark. 
8. Be capable of identifying the location of a physical marksense ballot based on the designated paper ballot image 

identification. 
9. Reflect that the audit results will be the same using all auditing scanners from the same manufacturer. 
(c) All examination and testing of the automated independent audit system shall occur at the Bureau of Voting Systems 

Certification in Tallahassee, Florida, unless the Department of State approves the examination and testing to occur at the 
vendor’s desired location. The vendor shall reimburse the Department of State an amount equal to the actual costs incurred 
by the department in its testing and examination of the automated independent audit system. Reimbursable actual costs of 
testing include reasonable travel costs such as lodging, car rental, parking, gas, airfare, travel-related fees and in the case of 
meals, not to exceed the per diem rate established per section 112.061(6), F.S. 

(d) For a county to use an approved automated independent audit system, the system must not include any type of 
tabulation system that the county uses in its elections or a tabulation device that uses the same election definition. 

(e)1. Notice of approval or non-approval will be provided within 30 days after all examination and testing of the 
automated independent audit system is completed. 

2. After approval of an automated independent audit system, any recommended changes to the approved software code 
must be documented and provided to the Bureau of Voting Systems Certification for a desktop review; however, if the 
counting segment has changed, the Bureau shall conduct a regression test to determine if approval of the automated 
independent audit system will continue. Also, if any recommended changes are made to the approved scanning hardware or 
other scanning hardware is added, the Bureau shall conduct a regression test on the automated independent audit system 
to determine if approval of the system will continue. 

Rulemaking Authority 20.10(3), 97.012(1), 101.591(2), 101.5911 FS. Law Implemented 101.591 FS. History–New 11-16-08, Amended 3-20-
14. 

  



558 
 

 

  



559 
 

 
 

SECTION 11 
GUIDELINES FOR MAIL BALLOT ELECTIONS – D.E. REFERENCE GUIDE 

 

101.6101 Short Title 

101.6102 Mail Ballot Elections; Limitations 

101.6103 Mail Ballot Election Procedure 

101.6104 Challenge of Votes 

101.6105 Vote-by-Mail Voting 

101.6106 Application of Other Laws 

101.6107 Department of State to Adopt Rules 
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SECTION 12 

ELECTION CODE RELEVANT TO CANVASSING 
    2015 Florida Statutes Excerpts          

Vote-by-Mail & Canvass Law   



568 
 

  



569 
 

ELECTION CODE RELEVANT TO CANVASSING 
 

2021 FLORIDA STATUTES 
EXCERPTS ON ABSENTEE AND CANVASS LAW 

 
 97.021  Definitions 

 97.021(1),(14) Secretary of State as Chief Elections Officer 

 98.077  Update of Voter Signature 

 100.111(3) Filing Vacancy 

 100.181 Determination of Person Elected 

 101.045 Electors must be registered in precinct; Provisions for change of residence or name 

 101.048 Provisional Ballots 

 101.049 Provisional Ballots; Special Circumstances 

 101.111 Voter Challenges 

 101.5607 Department of State to maintain voting system information; prepare software 

 101.5612 Testing of tabulating equipment 

 101.5614 Canvass of returns 

 101.572 Public Inspection of ballots [see also §119.07(1)(c)] 

 101.591 Voting System Audit 

 101.595 Analysis and reports of voting problems 

 101.6104 Challenge of votes 

 101.6105 Vote-by-Mail Voting 

 101.62  Request for vote-by-mail ballots 

 101.64  Delivery of vote-by-mail ballots; envelopes; form 

 101.65  Instructions to absent electors 

 101.655 Supervised voting by absent electors in certain facilities 

 101.657 Early Voting 

 101.661 Voting vote-by-mail ballots 

 101.663 Electors; change of residence to another state 

101.665 Administration of oaths; military personnel, federal employees and other absentee 

registrants 

101.67 Safekeeping of mailed ballots; deadline for receiving vote-by-mail ballots 

101.68 Canvassing of vote-by-mail ballots 
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101.69 Voting in person; return of vote-by-mail ballot 

101.6921 Delivery of special vote-by-mail ballot to certain first-time voters 

101.6923 Special vote-by-mail ballot instructions for certain first-time voters 

101.6925 Canvassing special vote-by-mail ballots 

101.6952 Vote-by-mail ballots for absent uniformed services and overseas voters 

101.697 Electronic transmission of election materials 

101.698 Absentee voting in emergency situations 

101.732 Definitions relating to Elections Emergency Act 

101.733 Election Emergency; purpose; Elections Emergency Contingency Plan 

102.071 Tabulation of votes and proclamation of results 

102.111 Elections Canvassing Commission 

102.112 Deadline for submission of county returns to the Department of State 

102.141 County Canvassing Board; Duties 

102.151 County Canvassing Board to Issue Certificates; Supervisor to give notice to Department 

of State 

102.166 Manual recounts of overvotes and undervotes 

102.168 Contest of Election 

102.1682 Judgement of Ouster; revocation of commission; Judgement setting aside referendum 

102.1685 Venue 

102.171 Contest of Election to Legislature 

119.07 Inspection and copying of records; photographing public records; fees; exemptions 

286.011 Public meetings and records; public inspection; criminal and civil penalties 


	ii. Do not recount if the candidates(s) defeated or eliminated from contention by one- half of one percent or fewer of the votes cast for the office, requests in writing that a recount not be done.
	ii. Do not recount if the number of over-votes and under-votes is fewer than the number of votes needed to change the outcome of the election; or if the candidate(s) defeated or eliminated from contention by one-quarter of one percent or fewer of the ...
	SECTION 2
	OVERVIEW OF DUTIES OF THE CANVASSING BOARD
	A. Membership of the board is made up of:
	B. Substitutes if the above are unable to serve - F.S. 102.141(1)(a-e)
	C. Clerical Assistant – F.S. 102.141(8)
	A. Prior to the Public Test – F.S. 101.5612(1)
	B. Preparing for the Public Test – F.S. 101.5612(2)
	C. Conducting the Public Test – F.S. 101.5612
	D. At the Conclusion of the Public Test – F.S.101.5612(4)(b)–(e)
	A. Prior to the canvass, the Supervisor of the county where the absent elector resides;
	B. Preparing for the Canvass of the Vote-by-Mail Ballots
	C. Canvassing the Vote-by-Mail ballots
	A. An Overseas Voter:
	B. An Absent Stateside Uniformed Services Voter:
	C. Returned in alternate envelope
	A. The FWAB is used by
	B. The FWAB can be used to vote in
	C. The FWAB can be used for
	D. Joint Candidacy
	E. Third Party or No Party Affiliation
	F. Ballot Measure/Judicial Merit Retention
	G. An Overseas Voter FWAB in a Presidential Preference Primary or General Election
	H. An Absent Stateside Uniformed Service Members FWAB in a Presidential Preference Primary or General Election
	I. FWAB Duplication
	A. Voters who requested to vote-by-mail and are:
	B. If such voter chooses to vote-by-mail, but has not provided the Supervisor of Elections with a copy of their ID or certification, by the time the vote-by-mail ballot is mailed,
	C. The only exception is if such voter is exempt from this requirement:
	D. When a special vote-by-mail ballot is received from such voter, the Supervisor of Elections will:
	E. If the voter HAS complied with the ID requirement;
	F. If the voter HAS NOT complied with the requirement;
	A. At a MINIMUM:
	B. If the elector does not have the required identification and their eligibility cannot be determined (F.S. 101.048):
	C. The results or tabulation of early voting ballots
	D. The canvass of returns for ballots cast under this section
	A. State Write-In Ballot for a General Election:
	A. The meeting must be:
	B. The results of ballots tabulated at the precincts:
	C. The Canvassing Board shall not:
	D. Canvassing the Returns
	E. Re-tabulation of Returns
	A. Until canvassed, all provisional ballots from the polls shall
	B. Provisional ballot voters include, but are not limited to:
	C. Written evidence, supporting eligibility
	D. Canvassing the provisional ballot
	E. In the case of a challenged voter, the Canvassing Board must:
	F. Provisional Ballot Determination
	G. Any provisional ballot NOT counted:
	H. Provisional Ballot Cure Affidavit
	Any person who votes after the regular poll-closing time, pursuant to a court order or other order extending the polling place hours, must vote a Provisional Ballot.
	A. The Canvassing Board shall submit unofficial returns to the Department of State for each federal, statewide, state, or multicounty office or ballot measure
	B. Such returns shall include the canvass of all ballots as required;
	C. If the County Canvassing Board determines that the unofficial returns may contain a counting error, in which the vote tabulation system failed to count votes that were properly marked in accordance with the instructions on the ballot, the County Ca...
	A. If the first set of unofficial returns indicates that a candidate or measure was defeated or eliminated by one-half of a percent or less of the votes cast for such office or measure;
	B. No recount is required if
	C. The board shall notify the candidates or committees in the affected race or races, that a machine recount will be conducted.
	D. For marksense ballots
	E. In an election in which a recount was conducted, pursuant to F.S. 102.141(7)(c), the board shall submit a second set of unofficial returns to the Department of State no later than:
	F. The Canvassing Board must complete the recount, along with any manual recount prescribed in F.S. 102.166 and F.A.C. Rule 1S-2.031, and certify the election results.
	A. If the second set of unofficial returns indicates that a candidate or measure was defeated or was eliminated by one-quarter of a percent or less of the votes cast for the office or ballot measure;
	B. The board responsible for ordering the recount shall notify:
	C. The board shall provide information
	D. In addition, the County Canvassing Board shall provide public notice of the time and place of the manual recount immediately after determining the need for a manual recount, pursuant to F.S. 102.166.
	E. Prior to the beginning of the manual recount:
	F. At the beginning of the manual recount:
	G. Each duplicate ballot pursuant to F.S. 101.5614(5) or 102.141(7), shall be compared with the original ballot to ensure the correctness of the duplicate.
	H. A manual recount MAY NOT be ordered if:
	A. County Canvassing Board or a majority thereof
	B. Deadline for filing Returns
	C. Late Returns
	D. Certified Returns must include the following: F.S. 101.5614(7)
	E. Form of Certification: F.S. 102.151
	A. Immediately following the certification of each election and utilizing voting systems used in randomly selected precincts:
	B. The manual audit is not required if:
	C. The manual audit shall:
	D. An automated audit shall:
	E. The Canvassing Board shall:
	F. The Report shall contain:
	A. What may be contested:
	B. Who may contest:
	C. Contestant shall file:
	D. The complaint must include:
	E. The grounds contesting an election are:
	F. The contest may not be rejected purely because of form
	G. Indispensable Party Defendants
	H. Upon being served
	I. Immediate Hearing
	J. Challenge based on vote-by-mail ballot signature determination
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